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|, Dr. Peter B. Myle, do hereby declare as follows:

1.1 ama fisheries biologist, and am considered by ny peers
to be an expert on the biology and status of coho salnon in
Cal i f orni a.

2.1 have a B.S. in Zoology (Mnnesota), an MS. in Fisheries

Biology (Cornell), and a Ph.D. in Zool ogy (M nnesota).
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3. 1 have been conducting research on fish i

n California,

i ncluding various species of salnon, since 1969. | have served as a

Prof essor of Fisheries Biology at the University of

Davis since 1972, and was chair of the University s

California at

Departnent of

Wldlife, Fish and Conservation Biology for five years. I have

authored or co-authored over 150 publications, inc
Fishes of California, the standard reference work

fishes, and four other books and nonographs on fishes.

| uding Inland
on California

My curricul um

vitae and list of publications is attached to this declaration as

Exhibit A

4. 1 am a nenber of the American Fisheries Society, American

Soci ety of Ichthyol ogists and Herpetol ogi sts, Ecologic

al Society of

Anerica, Society for Conservation Biology, American Association for

the Advancenent of Science, and Anerican Institute

of Bi ol ogi cal

Sci ences. Recent awards i ncl ude: Award of Excel | ence, West ern

Division, Anerican Fisheries Society (1991); Haig-Brown Award,

California Trout (1993); D stinguished Fellow, G| bert

| cht hyol ogi cal

Society (1993); Fellow, California Acadeny of Sciences (1993); Bay
Education Award, Bay Institute (1994); Public Service Award,

University of California, Davis (1995); Qutstanding Educator Award,

Anerican Fisheries Society (1995, wth J. J. Cech);
Awar d, Putah Creek Council (1997).

St r eankeeper

5. From the md-1970s until the present, | have engaged in

field studies of fish and fish habitat along the central
coast of California. These studies have included res
salmon and their habitat. | was in charge of a mgjor

River fishes from 1987-1991. | am presently part of a
U C. Davis study of the Navarro River watershed, where |
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study of the ecology and status of the watershed s fish, including
coho sal non.

6. Although | have spent considerable time studying coastal
streans and have a deep interest in coho salnon, ny hands on
contact with these fish has been limted because coho are largely
gone fromthe large stream systens | have studied. In both the Eel
and Navarro rivers, coho were historically found throughout the
wat ersheds in forested streans but as the forests were |ogged, the
sal ron di sappear ed. For exanple, at the request of California s
Department of Parks and Recreation, in the late 1980s Dr. Larry Brown
and | spent time repeatedly sanpling Bull Oeek in Hunbol dt Redwoods
State Park. This <creek was once a nmgjor coho-spawing stream
supporting annual runs perhaps as high as 10,000 fish. W failed to
find a single juvenile coho in our sanples. This watershed, prior to
its acquisition as part of a state park, had a history of heavy
| ogging, followed by landslides in the 1960s that sent huge amounts
of sedinent downstream essentially burying the original streanbed.
In a survey of the Navarro R ver watershed |ast sumer, we found
juvenile salnmon in just two tiny tributaries of the North Fork. They
were absent fromthe few other places | had found themin the 1970s.
It is observations like these that stimulated ny interest in
eval uating the status of coho sal non statew de.

7. 1 amfrequently consulted by state and federal agencies for
information and advice on fisheries managenent. In 1993, | was
involved in efforts to evaluate the ecosystem nmanagenent strategy,
conmmonly referred to as the FEMAT (Federal Ecosystem Managenent
Assessnent Team) or Northwest Forest Plan, as part of a group that
eval uated the effects of various alternatives on fish, including coho
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sal non. Additionally, | was the head of the Delta Native Fishes
Recovery Team (1993-1995, US Fish and WIldlife Service); a menber of
the Sierra Nevada Ecosystem Science Team (1994-1996, US Forest
Service) and a nenber of the Core Team to wite the Strategic Plan
for the CALFED Ecol ogi cal Restoration Program (1998). | amcurrently
a menber of the CALFED Interim Science Board for the ERP. | am al so
a fisheries consultant to the Gty and County of San Francisco,
providing them with advice in relation to managenent of their water
projects and land in relation to fish, especially sal non.

8. I'n 1991, under contract with the National Marine Fisheries
Service (NWS), Dr. Larry Brown and | undertook a review of existing
information on the distribution and abundance of coho salnmon in
California. W published our findings in the North Anerican Journa
of Fisheries Managenent, a leading peer-reviewed professional
journal. See Brown, L. R, P. B. Myle, and R M Yoshiyanma. 1994.
H storical decline and current status of coho salnon in California.
North American Journal of Fisheries Mnagenent 14:237-261, attached
as Exhibit B. The National Marine Fisheries Service (NWS) has
relied extensively upon this research, calling our publication [t]he
nost conprehensi ve revi ew of coho salnon in California. See 61 F.R
56139.

9. Qur studies indicated that wild coho salnon populations in
California have declined by over 95% in the last 50 years, and that
approximately half of all California streans that once supported runs
of coho salnon no |onger do so. W concluded that the sweeping
declines of coho in California are primarily the result of decline in

the quality of freshwater habitat throughout its range.
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10. Qur review concluded that degradation of freshwater
habitat constitutes the single nost significant cause of coho
declines in central and northern California. These fish require
cl ean, coarse gravel in which to spawn because successful incubation
of salnon enbryos requires that they be exposed to a continuous flow
of well-oxygenated water. Any factor that increases sedinent

deposition in the gravel, through |andslides or accelerated erosion

from nearby land, wll decrease survival of coho enbryos by
decreasing the supply oxygen. In addition to snothering salnon
enbryos, increased sedinent loads can fill in or degrade pools in
which juvenile coho salnon rear for their first sumrer of Ilife.

Fewer and snaller pools decrease survival of immature coho by
elimnating or decreasing areas required for feeding, resting, and
sheltering from predators or by reducing access to |low tenperature
refuges found in deep pools. Cool water tenperatures are an
important conponent of summer habitat of coho salnon (optinal
tenperatures seem to be 12-14 degrees centigrade). I ncreases in
water tenperature increase nortality of salnmon enbryos and juveniles

by maki ng them nore susceptible to diseases and predators, as well as

t hrough physical stress. Cool tenperatures are maintained in nost
streans by shading from a dense canopy of trees and shrubs. Lar ge
fallen trees, or |arge woody debris (LWD) also help to shade

streans, as well as providing inportant cover for small coho sal non,
both directly and indirectly through the influence of LW on stream
processes which create nore conplex habitats. LMD is particularly
inmportant as a refuge for juvenile salnon during high winter flows.
Decreases in incidence of LMD and other structural conponents of coho
habitat reduce cover that protects juvenile coho from predators,
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reduces thermal refugia, and reduces

Absence of LWD also can increase

out enbryos buried in the gravel and push juvenile

velocities of flow that

unf avor abl e habi t at s. Accordi ngly, streans

tenmperatures, inadequate LWD, degraded banks, and

vegetation experience significant

popul ati ons.

11. Conditions in intermttent

decreases in surviva

that are tributary to waterways inhabited by

significantly affect coho survival.

70 percent of the cunmulative channel length in coastal

wat er sheds. These streans are inportant

wood, and other vegetative nateri

On the other hand, these streams can al so introduce harnful

into areas inhabited by coho.
temperature water, and altered

intermttent and non-fish bearin

stream channe

sal non

conpl exi ty.

may scour

into

w th el evat ed

| ess streansi de

coho also

of

coho

and nonfish-bearing streans

can

Such streans often conprise over

sources of water,

California

nutrients,

al for streans inhabited by coho

I ncreases in

sedi nent ,

el enent s

hi gh

flow regimes in a watershed s

g stream network

thus result in

adverse inpacts and associ ated increases in coho nortality simlar to

t hose descri bed above.

12. The freshwater habi

t at characteri sti

cs required to

maxi mze salnmon survival are typical of streans in watersheds

characterized by significant areas of mature and old-growh forests.

Accordingly, our study described in paragraph 8 found that

the decline of coho sal non stocks

much of

in California stens directly from

wi despread and ongoing elimnation of old-growh and mature forest in

wat er sheds al ong the California north coast.

that coho salnon throughout Ca
t hr eat ened speci es under state and
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13. In a status review of coho conducted for the National
Marine Fisheries Service (NWS), agency researchers concurred with
the determnation reached in the study nentioned in paragraph 8 that
several coho ESUs in California warranted protection wunder the
Endangered Species Act as they were either presently in danger of
extinction or were likely to becone endangered in the future if
present trends continue. See Witkanp, L.A, T. C Wainwight, G J.
Bryant, G B. Mlner, D. J. Teel, R G Kope, and R S. Wples. 1995
Status review of coho sal non from Washi ngton, Oregon, and Californi a.
US Departnent of Conmmerce NOAA Technical Menorandum NVFS- NWFSC- 24.
258 pp., sumarized at 61 F.R 56139 (1996). This review enphasized
that one of the primary reasons for the extrenely low levels of
current coho abundance i s extensive habitat degradation.

14. The California Departnment of Fish and Gane (CDFQ
contracted with ne to produce a report on the status of native fishes
in California whose populations have shown a declining trend,
i ncluding coho salnon. CDFG published the final report. See P. B
Myle, R M Yoshiyana, J. E  Wllians, and E. D. Wkramanayake.
1995. Fish species of special concern in California. 2nd edition.
Sacranento: California Departnent of Fish and Gane. 272 pp. Prior to
publication, the report went through extensive reviews by CDFG
bi ol ogists, in both the first and second editions. W concluded in
the report that logging and associated activities have caused
substantial decline of coastal coho by increasing coho nortality
t hrough i npacts such as those identified above resulting from habitat
| oss and degradation. CDFG now gives special consideration to al

species of fish discussed in the report in carrying out the agency s
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own nmanagenent activities, as well

agenci es.

as in its recommendati ons to other

15. Pursuant to a March 1998 Menorandum of Agreenent (MDA)
between signed with NWS, and the Resources Agency of California

commtted to convening an independent Scientific Review Panel (SRP)

to examne the CFPRs and their effectiveness in protecting coastal

coho salnon. The Resources Agency further commtted to inplenenting

changes to the CFPRs that would renedy, by January 2000, shortcom ngs

relating to coastal salnmon identified by the SRP. an i+ ndependent

SRP published & its report in June 1999, the core finding of which

was that the California Forest Practice Rules (CFPRs) do not provide

sufficient habitat protection to

wat er sheds inhabited by salnmon to

avoid increased nortality of these fish. The report found that

| oggi ng operations which conformto state standards increase input of

fine sedinents into stream channels, increase water tenperatures,

affect aquatic food resources and reduce long-term recruitnent of

LMD, all of which act as |limting factors for popul ations of coho

and ot her salnonids. A copy of the report is attached as Exhibit C

16. The report nmentioned

in paragraph 15 also analyzed the

docunment issued by the California Departnment of Forestry (CDF)

titled, Coho Sal nron (Oncorhynchus
Harvests Under the California
Consi derations ) (CDF 1997). The

ki sutch) Considerations for Tinber
For est Practice Rules ( Coho

report concluded that although the

CDF docunent provides general background information on the various

factors that affect salnonids, it
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that would result in the avoidance of take of coho salnon from
direct, indirect, and cumul ative effects. SRP report at 17. The
National Marine Fisheries Service has also concluded that the CDF s
Coho Considerations docunent does not contain neasures that are
adequate to prevent harmto coho sal non.

17. The results findings of the SRP report are consistent
with conclusions | have drawn from ny research. | am famliar wth
the requirements for regulating |ogging and associated activities set
forth in the CFPRs, and | share the SRP s view that the CFPRs fail to
provi de standards governing logging and related activities such as

road-building that would prevent these actions from causing direct

and indirect nortality to coho salnon in coastal streans.

18. In ny view, the CFPRs are particularly deficient 1in
their failure to provide for consideration of cumulative inpacts on
salmon and their habitats; these are the conbined inpacts of past,
present, and reasonably foreseeable future projects. Adverse effects
to coho habitat typically result fromthe additive inpacts caused by
perturbations throughout an entire watershed. Mor eover, stream
dwel ling salnon have little ability to nove to avoid degraded stream
condi ti ons. Based on ny experience, it is largely neaningless to
assess potential inpacts on coho habitat resulting from a single
activity in a watershed where there are nultiple actions affecting
coho habitat and a long history of past actions. Accordingly, |

bel i eve that absent senme—type—of a scientifically based watershed

| evel assessnent process, the CFPRs cannot provide a decision-naker
with adequate information to avoid adverse cumul ative inpacts on coho

habi tat and associ ated increases in coho nortality.
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19. The Board of Forestry recently adopted changes to the

CFPRs that wll becone effective in July 2000 and then expire on

Decenber 31, 2000. These changes are, in ny view, largely cosnetic,

and do not redress t

he problens the SRP, NWS, state and federal

agenci es, or independent scientists have identified. Al t hough the

Board of Forestry inserted a great deal of laudible (though |argely

rhetorical) "intent"

| anguage into its revised Rules, the m ninal

nmodi fications to the Rules substantive standards are insufficient to

provi de significant

increases in current protections for coho or

their habitat. For exanple, the problens relating to cunulative
i npact analysis discussed in the preceding paragraph were not even
addressed, nuch less corrected, by the revisions adopted by the

Boar d. Li kewi se, the Board of Forestry did not increase protection

for nonfish-bearing and intermttent streans in the revised rules.

In ny professional opinion, | believe that habitat degradati on caused

by tinber harvest and related activities permtted under the revised

CFPRs will likely continue to inpair the coho salnon’s ability to

feed, breed and shelter, resulting in death or injury to these fish.

20. Logging on federal land in northwestern California is

conducted under standards developed by the Forest Ecosystem

Managenent Assessnent

Team (FEMAT, July 1993), and set forth in the

so-cal l ed Northwest Forest Plan. As noted above, | served on an

advisory team that helped to evaluate the degree of protection to

fish provided by vari

ous managenent options in this plan. M/ team

basically concluded that stringent standards, as adopted by FENAT,

were needed to protect the fish. These standards establish R parian

Reserve buffers adjacent to both fish-bearing and non fish-bearing

streans and waterways

in order to provide fish habitat and riparian

DECLARATI ON OF PETER MOYLE I N 10
SUPPORT OF MOTI ON FOR PRELI M NARY

I NITEINE T1 ONI




© 00 N oo o A~ w N Pk

N NN N N N N NN R P R P R PR B R
o ~N o O N~ W N P O © 0 N O 0o N W N BB O

protection. FEMAT standards and guidelines essentially prohibit
timber harvest in R parian Reserves on federal |and, except in very
l[imted circunstances. See Record of Decision, Northwest Forest Plan
Standards and Cuidelines, G 31. FEMAT recogni zed that w de stream
side buffers are critically inportant to maintain fully functioning
riparian systens and protect stream habitat of salnonids, and set the
no tinber harvest buffer for nost fish-bearing streans on federal
land as the greatest of the follow ng distances along a given stream
300 feet slope distance, a distance equal to the height of two site
potential trees, the top of the inner gorge, the outer edges of
riparian vegetation, or the outer edges of the 100-year flood plain.
Mor eover, protective no-cut buffer wdths for nost non fish-bearing
or intermttent streans on federal |and extend 150 feet, the distance
of one site potential tree, the top of the inner gorge, the outer
edges of riparian vegetation, or the edge of the 100-year fl ood
plain, whichever is greater. The Northwest Forest Plan also
establishes a system of Key Witersheds w th additional mnanagenent
standards to protect habitat of at-risk fish populations, as well as
a watershed assessnent process to assist nmanagers in identifying
cunul ati ve inpacts on Ri parian Reserves.

21. Despite these standards for 1logging on federal |[and,
there is no consensus anong fisheries biologists that even the
Nort hwest Forest Plan rules are adequate to prevent additional coho
nortality in watersheds where harvest occurs. After consultations
pursuant to the ESA on tinber-related activities consistent with the

Nort hwest Forest Plan s standards, the National Marine Fisheries

Service routinely concludes that such activities still carry a risk
of causing death or injury to |isted sal nonids. Therefore, though
DECLARATI ON OF PETER MOYLE I N 11
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t he Northwest Forest Plan has specific provisions designed to protect
aquatic ecosystens, particularly fish-bearing streans, NWS issues
incidental take statements for |ogging operations conducted in
accordance wWth these federal standards and guidelines. I n other
wor ds, NMFS recogni zes that even when carried out under the standards
established by the Northwest Forest Plan, |ogging operations result
in death and injury to coho sal non.

22. The California Forest Practice Rules, both currently and

as revised, provide standards that are significantly |less protective

than the standards applicable on federal |ands. FEMAT noted this
disparity and concluded that [c]urrent state forest practice rules
do not adequately protect ecological effectiveness nor provide any
margin for error to accommodate natural disturbances or uncertainties
in know edge. (FEMAT, V-61). The team focused on readily apparent
di fferences between the existing state practice rules and the federal
requirenents. California allows significant |ogging and associated
activities to occur wthin riparian areas. The wdth of the
protective streamside buffers are considerably smaller under the
state rules. Id.

23. The current California rules only require a 75 foot
buffer for slopes up to 30 percent, a 100 foot buffer for slopes
bet ween 30-50 percent, and a 150 foot buffer for slopes in excess of

50 percent for fish-bearing (Cass I), streans. These requirenents

drop to 50, 75 and 100 feet, respectively, for streans that support

aquatic life other than fish (Qass Il streans), and disappear

altogether for intermttent (Cass Ill) streams. In the revised rule

package that will beconme effective in July, the standards for |ogging

along fish-bearing streans are changed slightly, requiring a buffer
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that is 150 feet in wdth. However, this buffer is still not of

sufficient size to provide adequate protection for coho sal non, and

harm to the fish and its habitat are likely to continue

under this

m nor nodification. Furthernore, under the revised rules, |ogging

will continue to be allowed within the buffer of fish-beari

ng streans

at levels that cause danage to the habitat of coho sal non,

requiring

only 75 percent of the overstory canopy to be retained

within the

first 75 feet from the watercourse, and only 65 percent

within the

renaining 75 feet of the buffer. The Board of Forestry

elected to

maintain the current insufficient standards for dass ||

and d ass

|1l streans. Thus, |ogging operations authorized under these slightly

nodi fi ed standards are likely to continue to increase sedinentation

and tenperature and cause the loss of |arge woody debris, resulting
in continued harmand injury to coho sal non.

24. | believe that the GFPRs— managenent standards under the
current CFPRs for fish-bearing streans are insufficient to avoid
detrinental inpacts on coho habitat caused by |ogging and associ ated

activities. Al though the Board of Forestry has adopted

changes to

these standards, | believe these changes are also insuffi

cient, and

that such injurious inpacts are likely to continue under these

revised rules. Logging operations near fish-bearing streans conducted

n—accordance—w-th—the currently being approved under the CFPRs are

likely to result in adverse nodification of coho habitat by

introducing sedinent into streans, inmpairing delivery

destabilizing banks, altering runoff and flow regi nes, and

of LD,

i ncreasi ng

stream tenperatures. Such effects cause increased coho nortality by

inpairing freshwater habitat features coho require.

| oggi ng operations approved under the revised CFPRs are

Li kew se,

likely to
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cause harm coho salnon and its habitat. | also view as telling the

fact that major differences exist between the standards governing
timber harvesting on federal |ands versus harvests on state and

private | ands governed by the CFPRs, despite the fact these disparate

| and ownerships often occur in the same watershed,—and—despite—the

: I I losi I i cal habi : I nel ud
substantialareas of non-federaltand. The fact that NVFS itself has

determned that take still occurs under the nore stringent federal
standards bolsters ny view that |ogging under the CFPRs has and wil|

continue to harm coho salnon, and that this harm is likely to

continue under the CFPRs that will becone effective in July 2000.

25. In ny opinion, the CFPRs also fail to adequately protect
intermttent and nonfish-bearing streans. Functional watersheds and
high quality fish habitat require mnmaintaining connectivity of all
parts of the aquatic ecosystem Intermttent and non fish-bearing
streans often conprise over 70 percent of the cumlative channel
length in coastal California watersheds. These streans are sources
of water, nutrients, wood, and other vegetative material for streans
that are inhabited by coho. Failure to protect this stream network
can result in the disruption and loss of functions and processes
necessary for the maintenance of healthy coho habitat. Unpr ot ect ed
Cass Il streans are also likely to be a nmajor source of sedinent
that washes into fish-bearing streans, harmng even areas that are
ot herwi se protected by riparian buffers. Existing state rules allow

logging in riparian areas along nonfish-bearing and intermttent

streans and consequently do not provide adequate protection again
disruptions of the downstream habitats that support coho sal non.
Logging along such streanms in accord with the CFPRs is therefore
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likely to adversely affect downstream coho habitat in a manner that

causes increased coho nortality. As discussed above in paragraph 23,

these standards will renmain unchanged when revisions to the rules

adopted by the Board take effect in July, and thus logging in

accordance with these revised rules will likely continue to cause

inpacts that cumulatively, directly and indirectly increase coho

nortality.
26. NMFS also concurs with ny opinion that the CFPR s

Wat ercourse and Lake Protection Zones (W.PZs) are sinply inadequate
to provide sufficient protection for coho. In the Federal Register
notice publishing the final rule for the Ilisting of the Central
California coastal coho ESU NWS stated that there is no
substantive body of evidence to denonstrate that the |evel of
protection [provided by WPZs] is sufficient to conserve the
anadronmous fish habitat and ecosystens upon which coho salnmon in the
Central California coast coho sal non ESU depend. 61 F.R 56140. In
addi tion, NWFS expressed concern that the CFPRs allow activities in
the W.PZs that are harnful to coho habitat. Id. at 56141. These
problens are further exacerbated by the fact that the CFPRs even
contain exceptions that allow salvage w thout environmental review
or nonitoring. Id. Finally, the California Departnment of Fish and
Gane also concluded that the Rules do not protect the overall
function, biological diversity, and integrity of stream corridors.
California Departnent of Fish and Gane, Eval uation of t he
| mpl enentation and Effectiveness of the WPZ Rules 1 (July 6, 1995),
attached as Exhibit D.

27. __The Rules adopted by the Board fail to address other

severe problens found in the existing rules in addition to those
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relating to riparian buffers. For exanpl e, Additionally,~ watershed

anal ysis that assesses cunul ative inpacts is a najor conponent of the

federal regulations, yet is one of the areas nobst significantly

deficient within the current CFPRs, and one that renmai ns unchanged by

the rule package recently adopted by the Board of Forestry.

Wat ershed analysis under the both the current and the revised

versions of the CFPRs relies

on |imted existing data and

estimations, is site-specific and based on a snmaller scale, and

focuses on a nmuch shorter time frame than watershed analysis under

t he Nort hwest Forest Pl an.

28. NWFS concurs with ny overall opinion that California s

state rules have proven unsuccessful in preventing harm to coho

salnon and their habitat. WIlliam Hogarth, fornmer NWS Regional

Adm nistrator, stated in Cctober

of 1997 that NVFS bel i eves that

scientific literature indicates that the habitat requirenents of coho

sal non and steel head in nost watersheds are not being net through the

application of the [C(FPRs., attached as Exhibit E. Subsequent to

this letter, NWS performed a broad review of the CFPRs and found

nost of the CFPR provisions, and many of its definitions, inadequate

to protect and avoid take of

coho. Nati onal WMarine Fisheries

Service, Predecisional Draft, Effectiveness of the California Forest

Practice Rules to GConserve Anadronous Salnonids, 2-3 (My 22,

1998) (herei nafter NWS Review) attached as Exhibit F. O twenty-nine

provi sions, the NMFS Review determned that twenty would not protect

coho. | d. Additionally, in its publication of the final rule to

list the Oegon/Northern California ESU of coho under the ESA NWS

stated that the CFPRs do not adequately address |arge woody debris

recruitnment, streanside tree retention to maintain bank stability,
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and canopy retention standards that assure stream tenperatures are
properly functioning for all life stages of coho sal non. Sal vage
| oggi ng operations and the insufficient nonitoring efforts under the
CFPRs are also cited as sources of problens. 62 F.R 24596. On the
i ssue of take, NMFS has consistently expressed concern that THPs
promul gated in accordance with the CFPRs may, nonethel ess, constitute
t ake. In February of 1999, NWS specifically stated in its
Bi ol ogical Qpinion (BiQy) for the Pacific Lunber Conpany Headwaters
Forest Project that the [i]nplenentation of THPs under the CFPRs has
not consistently provided protection against unauthorized take in
relation to Pacific salnonids |listed under the ESA by the NWS, such
as coho salnmon. Bi Op at 393, excerpts attached as Exhibit G

29. NWS also believed that CDF s Coho Considerations
docurment (discussed in paragraph 16) did not include adequate
standards to prevent harm to coho sal non. In a Biological Opinion
issued by the agency, NWS stated that [i]n April 1997, the CDF
i ssued the docunment Coho Sal non Considerations for Tinber Harvesting
Under the CFPRs as guidance to foresters on how to address take of
coho sal non. Al though the this docunent provides guidance for
protecting salnmonids, it does not, in nmany instances, require
neasures that would avoid take of coho salnon from direct, indirect,
and cunul ative effects Until these issues are resolved, unauthorized
take from direct, indirect, and cunulative effects of coho salnon
from tinber harvest and its associated activities may be occurring.
[ Nat i onal Mari ne Fisheries Service, February 1999, Bi ol ogi cal
Qpinion, Pacific Lunber Conpany Habitat Conservation Plan/ Sustai ned
Yield Plan for the Headwaters Forest Project at 393, Ex. G
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30. Moreover, in a recent letter, NWS reiterated the
i nadequacy of the CFPRs in guarding against the take of coho sal non
and the general failure of the California Board of Forestry to
aneliorate this problem NWS stated that until the State of
Caliornia can agree through appropriate Executive and/or Legislative
action that a watershed based approach to approval of THPs s
prudent, and until the FPRs address conservation of coho sal non, NWMS
bel i eves the survival and recovery of Federally listed coho sal non
may be precluded... Letter from Rodney R Mlnnis, Acting Regional
Adm ni strator, National Marine Fisheries Service, to Christopher P.
Rowney, Executive Director, State Board of Forestry (Dec. 3, 1999),
excerpts attached as Exhibit H This statenment is especially
significant in that it indicates that not only does NVFS believe the
CFPRs fail to prevent injury or nortality to coho sal non, but that
the CFPRs inpact coho salmbn to an extent that they nay even
j eopardi ze the continued exi stence of the fish.

31. Finally, NWS also concurs with ny opinion that the

rules adopted by the Board of Forestry are not adequate to address

their shortcomngs or the problens caused by |ogging authorized by

the Departnent of Forestry. Speaking to these rule changes, NVFS

asserted that "(t)he actions the Board took do not go far enough in

providing for properly functioning riparian and aquatic habitat. Qur

position is supported by the Scientific Review Panel’s Report of June

1999 and by the nunerous scientific citations we have provide (the

Board) as part of our testinobny on the ’'agency rule package since

July of 1999." See letter from Rodney R Mlnnis, NVMFS to Stan

D xon, Board of Forestry, March 30, 2000, attached as Exhibit X

Additionally, in a docunent jointly submtted by NWS and the U. S
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Envi ronnental Protection Agency, it states that " NMFS recogni zed

t hat passage of the rules would not nmake the FPRs conpliant with the

federal Endangered Species Act " See California Coastal Nonpoint

Program NOAA/EPA Decisions on Conditions of Approval, April 26,

2000, attached as Exhibit X

32. A personal experience with the taking prohibition of
the ESA serves to illustrate the obvious need for the State of
California to either nodify its CFPRs in a manner which avoids take
of coho, or alternately to seek authorization from NWS to
incidentally take these fish. | have a permt from NVFS that allows
i nci dental take of juvenile coho salnmon so | can conduct fish surveys
in the Navarro River. The permt closely regulates the ways in which
| can study juvenile coho salnon and confines ny data gathering to
observational techniques only. I am not allowed to use a standard
sanpling techni que, electrofishing, because it is likely to injure a
smal | percent of the fish captured. The permt goes so far as to
regul ate the nunber of juvenile coho salnon that | am allowed to
observe by snorkeling in the stream because observing coho salnon in
this manner can nonentarily change their behavior and thus falls
within NMS definition of take of |isted coho even though it is
extrenely unlikely that such observations wll cause nortality. 07]
the other hand, as denonstrated by the information presented in this
decl aration, |ogging conducted in accordance with existing California
state rules has resulted, and is likely to continue to result, in
death, injury, and disturbance of countless coho salnon. The state,
however, has never sought perm ssion to incidentally take coho.

33. The causes of coho decline in California have been
multiple and interactive, but it is clear to me, based on personal
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observations and analysis of the available literature, that | o0gging
and its associated activities carried out pursuant to the CFPRs have
been the primary factor. A single logging event conducted in a
wat ershed that has seen the cunulative effects of years of other
adverse inpacts can be the direct cause of extirpation of a |ocal
salmon run. The tenporal conponent of a decline |eading towards the
extinction of a species is generally a considerably nore |engthy one,
however . Years of extensive tinber harvest on private and state
| ands conducted in accordance with established California state rules
and gui delines have nodified and degraded coho habitat in a manner
that has nade it difficult for coho to persist in their native
streans. It is ny professional opinion that there is a direct
connection between tinber harvest practices which inpair essential
habitat for the freshwater life history stages of coho salnon and the
rul es under which those practices are carried out. California state
forest practice rules have not only failed to protect the integrity
of watersheds wupon which the coho is dependent, but they have
exacerbated the decline in population nunbers such that extirpation
of the natural populations of coho in California may be immnent. By
not requiring sufficient protection of coho habitat, the CFPRs
significantly affect the feeding, breeding and sheltering ability of
coho alevins, parr (juveniles) and snolts, and are the ultimte cause

of significant nortality to coho sal non. This is not likely to

change when revisions to the CFPRs take effect in July 2000.

| declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct and could

testify to themon the basis of ny own personal know edge.
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Executed this  day of Aprit May at Davis, California.
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