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 PETITION FOR REVIEW 

TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE AND THE

HONORABLE ASSOCIATE JUSTICES OF THE CALIFORNIA SUPREME

COURT: 

Pursuant to California Rule of Court 28(b)(1), petitioners Environmental

Protection Information Center and the Sierra Club respectfully petition for review

of the decision of First District Court of Appeal, Division Five, reversing the trial

court, filed in this case on December 12, 2005 .  On January 11, 2006 , the court

denied petitioners’ timely petition for rehearing, while ordering minor

modifications.  The Court of Appeal opinion reversed the trial court on all issues

but one provision of  the incidental take permit (“ITP”), which it determined could

be stricken without resc inding the ITP . 

This petition has been filed within the time set forth in California Rules of

Court, Rule 28(e).  A copy of the opinion and order modifying the opinion

showing the date of filing are attached to this petition as Attachment A.

I.  ISSUES PRESENTED

1.  Whether the Court of Appeal erred in holding that, in the absence of an

actual plan containing requ ired information, the Californ ia Department of  Forestry

(“CDF”) properly approved a Sustained Yield Plan (“SYP”) as demonstrating

compliance with statutes and regulations concerning sustainable forest practices
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and resource protection; 

2.  Whether the Court of Appeal erred in holding that the Department of

Fish and Game (“DFG”) may include a “no surprises” provision in an incidental

take permit under the California Endangered Species Act (“CESA”) that precludes

DFG from requiring additional mitigation measures needed to ensure species’

survival if circumstances change  or to protect the public trust, even though there is

no statutory authority for this provision;

3.  Whether the Court of Appea l erred in upholding CDF’s and DFG’s

approval where the agencies made findings that merely recite the statutory

language  without any explanation  of how the statutory conditions have  been met;

4.  Whether the Court of Appeal erred in ruling that, in a master streambed

alteration agreement DFG may defer actual notice of specific projects and delega te

the identification of resources and selection of protective measures to the

landowner; and

5.  Whether the Court of Appeal erred in upholding  a cumula tive impacts

analysis that lacks readily available information on past projects and future

activities.

II.  REASONS FOR REVIEW

1.  Review is necessary to settle several important questions of law in a case

with far-reaching consequences for both Humboldt County and California.  The
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case involves the approval of a 100-year Sustained Yield Plan for over 200,000

acres of timberland in Humboldt County, of which the government purchased a

few thousand acres of one of the last substantial remnants of old-growth redwoods

in private hands, for nearly a half-billion dollars.  Petitioners’ challenge to the SYP

did not challenge or jeopardize this sale.  The issues concerning the SYP, however,

will affect how timber is harvested throughout California.  They are issues of first

impression, as this is one of the first SYPs approved by CDF and the first time an

appella te court has cons trued the relevant statutes.  

The Court of Appeal opinion made numerous errors in interpreting relevant

statutes and regulations.  Unless corrected, these will become the standard for

future SY Ps, underm ining the purpose of the Forest Practice Act and its twin goals

of fostering sustainable forestry and protecting resources such as watersheds and

wildlife .  

Another important issue of first impression is whether DFG may include a

“no surprises” provision in an incidental take pe rmit under the Californ ia

Endangered Species Act (“CESA”) that precludes DFG from requiring additional

mitigation measures needed to ensure species’ surv ival if circumstances change. 

The Court of Appeal’s upholding of such a provision in the absence of specific

statutory authorization will underm ine the purpose of CESA to  fully mitigate

impacts to, and  protect and conserve, th reatened and endangered species.  
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2.  Review is also necessary to ensure uniformity of decisions on the issue

of whether an agency may simply resta te statutory language in lieu of specific

findings, as the Court of Appeal held, contrary to the holdings of Topanga

Association for A Scenic Community v. County of Los Angeles (“Topanga I”)

(1974) 11 Cal.3d 506 , and its p rogeny.    

3.  Review is necessary to ensure uniformity of decisions on the issue of

whether a state agency must retain jurisdiction to protect public trust resources, as

held in National A udubon  Society v. Superior Court (1983) 33  Cal.3d 419, and its

progeny.

4.  Review is also necessary to ensure uniformity of decisions on the issue

of whether DFG may delegate key decisions under Fish and Game Code section

1603 to the landowner, contrary to the holdings of People v. Murrison (2002) 101

Cal.App.4th 349, People v. Ramsey (2000) 79 Cal.App.4th 621, and Rutherford v.

California  (1987) 188 Cal.App.3d 1267.

The SYP and Incidental Take Permit and Streambed Alteration Agreement

were part of the resolu tion of a  complex con troversy over the H eadwaters Forest. 

The pressures attending the resolution of that controversy shaped the outcome of

those documents and led to numerous errors.  The instant Court of Appeal opinion

upheld the approvals, notwithstanding those errors, apparently reasoning, contrary

to this Court’s decisions, that the numerous errors were all “harmless.” (Sierra
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Club v. State Board of Forestry (1994) 7 Cal.4th 1215.)  Unless the court’s

decision is reversed, it will become the new (low) standard, hindering the ability of

the affected agenc ies to protect important state resources, such  as timber,

watersheds and wildlife.   While depublication would prevent reliance on the

instant opinion in future cases, a proper resolution o f the issues by this Court will

ensure the p rotection of  a significan t portion of H umboldt County’s privately-held

timberlands and the fu lfillment of statu tory intent for all of  California. 

Under California Rules of Court, Rule 28.1(e)(2), petitioners join in the

petition for review filed  by The Un ited Steelworkers of A merica and Dona ld

Kegley.

III.  BACKGROUND 

A.  Procedural History of the Case

In an effort to log its remaining old growth timber, the Pacific Lumber

Company (“PL”)  sought and  received from CDF and DFG by M arch 1, 1999, a

sustained yield plan, an incidental take permit, and a streambed alteration

agreement (“1603 permit").  The California Environmental Quality Act (“CEQA”)

required that each of these approvals be reviewed in an environmental impact

report (“EIR”).  Additionally, CDF and DFG were required to issue findings

supporting  these decisions.   On M arch 31, 1999 petitioners challenged the validity

of these state approvals. 



1All reco rd citations are to  the record in the  Court o f Appeal.  
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The case initially was plagued with delays arising from the agencies’

development and certification of the administrative record.  In February 2002, the

Honorable John J. Golden w as assigned to the case for all purposes . 

A four-day hearing on the merits occurred in March 2003.  Just prior to the

hearing, CDF provided a box designated as “SYP 96-002,” with a statement that

the compilation was created for the court, and no single “SYP” document

otherwise existed.  The court received extra-record evidence to determine the

accuracy of  the admin istrative record , procedura l fairness and  agency misconduct,

and whether evidence had been improper ly excluded. (Western States Assn v.

Superior Court (1995) 9 Cal. 4 th 559, 575, fn. 5; Code of Civ. Proc. § 1094.5(e).) 

After years of review and extensive hearings, the trial court agreed that the

state agencies had not followed the law in approving these plans and permits.  The

trial court issued its final statement of decision on July 22, 2003, granting the

peremptory writ in all respects, including assigning error because of the agencies’

failure to  consider evidence properly before them . (4 AJA  39.)1  After proceedings

on injunctive re lief, fina l judgment was entered on October 31, 2003 .  

The State agencies and PL f iled timely appeals .  

B.  Procedural Requirements for the Permits  

The Forest Practice Act is anchored in the compatible goals of “maximum



2Unless otherwise noted, all statutory references are to the Public Resources

Code. The regulations governing the Forest Practice Act (“FPA ”) are

collectively referenced as the Forest Practice Rules (“FPRs”) and, along

with the regulations governing CE SA, are located in Title 14, Californ ia

Code of Regula tions and are individua lly cited as “Rule .”  The California

Environm ental Qua lity Act (“CEQ A”) regu lations are also  located in T itle

14, California Code of Regulations and are referenced as “Guidelines.” 
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sustained production of high quality wood products” and protection of natural

resources.  (Pub. Res. C . §§ 4512(c), 4513(b); Redwood Coast Watersheds

Alliance v. State Board of Forestry (1999) 70 Ca l.App.4 th 962, 970.)2   The Board

of Forestry has adopted rules designed to accomplish these goals through three

options; one is the long-term management plan called a “sustained yield plan” or

“SYP.”    (Rule  913 .11(b).)   The  purpose o f a SYP is to demonstrate that a

landowner can achieve a defined sustained level of harvest while protecting

environmental resources.  It constitutes a long term planning tool with a “planning

horizon” of 100  years, and is effective for 10 years.  (Rules 1091.45.(a); 895.1.) 

The logic  is that with a balanced ra te of logging over time  which protects

environmental resources, forested lands will provide high quality wood p roducts

with an even flow of timber.   A SYP is not a timber harvest plan (“THP”), but

may be relied upon by subsequent THPs.  (Ru le 1091.2.)   To properly dem onstrate

compliance there must be a discrete document which contains information required

by the FPRs. (Rule 1091.10.)  

As part of a package of approvals intended to resolve controversy about
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PL’s logging of o ld growth trees, the SYP was expec ted to provide a long term

program of balanced logging over time.  However, PL designed its “SYP” so that

it could cut all of its old and large trees in the first two decades, projecting that

after 100 years the landscape would recover and the levels of harvest would be

sustainable.  

A CESA incidental take permit is issued by DFG to allow “take” of species

identified under California law as endangered, threatened or candidate, provided

that impacts are fully mitigated, measures are capable of successful

implementation, and the taking does not jeopardize species’ existence.  (Fish & G.

Code § 2081(b) & (c).) 

A 1603 permit issued by DFG authorizes substantial diversion, obstruction

or change to the bed, channel, bank or flow of any river, stream or lake, or use of

any streambed material.  (Fish & G. Code §1603.)  The statute requires notice by

the applicant of proposed activities, and DFG’s specific description of resources

and de termina tion of m easures necessary to pro tect fish  and wildlife resources.  

Site-specific information about the activity proposed, the resources affected, and

the protective m easures is required. (Ibid.)  A 1603 permit is required for installing

stream crossings, bridges, culverts and road construction within stream channels.

 “CEQA  is a comprehensive  scheme designed to provide long-term

protection to  the environment . . . to be in terpreted ‘to a fford the fullest possible
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protection to the environment within the reasonab le scope of the statutory

language.’”  (Mountain Lion Foundation v. Fish and Game Comm. (1997) 16

Cal.4th 105, 112, citations om itted.)  CEQA requires an EIR as the “p rimary

means of achieving the Legislature’s considered declaration that it is the policy of

this state to ‘take all action necessary to protect, rehabilitate, and enhance the

environmental quality of the state.’[Citation].”  (Laurel Heights  Improvement

Assn. v. Regents of the U niversity of California  (1988) 47 Ca l.3d 376 , 392, “Laurel

Heights I”.)  The purpose of an EIR is “‘ to inform the public and its respons ible

officials of the environmental consequences of their decisions before they are

made.’” (Laurel Heights  Improvement Assn. v. Regents of the University of

California  (1993) 6 Cal.4th 1112, 1123, emphasis in original.)   

 A program EIR, upon which subsequent decisions may rely, must still meet

these informational requirements.  Use of a program EIR  “does not excuse a

governmental entity from complying with CEQA's mandate to prepare, .. .  an

[EIR] . . . [which includes] a detailed statement setting forth ‘[a]ll significant

effects on the environment of the proposed project.’”  (Stanislaus Natural

Heritage Project v. County of Stanislaus (1996) 48 Ca l.App.4 th 182, 197, quoting §

21100.) 

“‘When the informational requirements of CEQA are not complied with an

agency has failed to proceed in “a manner required by law” and has the refore
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abused its discretion.’ [Citation.]  Furthermore, ‘when an agency fails to proceed

as required by CEQA, harmless  error ana lysis is inapplicable. The failure  to

comply with the law subverts the purposes of  CEQA  if it omits material necessary

to informed decisionmaking and informed public participation.  Case law is clear

that, in such cases, the error is prejudicial.’” (Protect the Historic Amador

Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099, 1105-06,

emphasis added .)  

IV.  ARGUMENT

A. An Actual Sustained Yield Plan Document With Specified Information

and Analysis is Necessary to Demonstrate Compliance w ith the Forest

Pract ice Act. 

1.  The trial court found there was no SYP, and held that in the absence

of an actual final document, the approval of PL’s “SYP” could not stand.  The

Court of Appeal instead concluded that creation of the “SYP” was a “condition

subsequent” to approval, and could therefore only be a basis for revocation of the

“SYP.”  (Slip Op. at 32.)  This holding reveals a fundamental misunderstanding of

the SYP regulations.  The court reasoned that petitioners should have sought

revocation of the “SYP,” pursuant to section 4551.3 (b), even though no approved

“SYP” ever existed. (Slip Op. at 33.)  Section 4551.3(c) provides that a hearing

can only be requested “within six months after the midpoint of the effective term

of a [SYP].” (Emphasis added .)  Here, the effective term is 10  years; the court
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required petitioners to exhaust a remedy that cannot be exercised for at least five

years.   The court has misread the s tatute.  

No final and approved “SYP” exists.  At the time of approval an

identifiable “SYP” document did not exist.  CDF issued its approvals “subject to []

conditions,” including the submission of a document incorporating all of the

information identified as the final “SYP.” (21 AJA 71,74.)  CDF requested “a

consolidated version o f the materia ls.” (12 RA  49[CD F120729].)  This

consolidation was never created.  There was no approved Sustained Yield “Plan”

as of March 1, 1999;  there is none in the administrative record; no SYP existed at

the time of approval or today.  The fundamental guiding document that sets the

level of harvest and was to be relied upon in subsequent individual THPs was

never c reated. 

 There  is no case law interpre ting the requirem ents for a valid S YP. 

However, because a SYP is a programmatic document, upon which subsequent

individual logging plans may rely to demonstrate compliance with the goals of the

FPA (R ule 1091.2 ), it is like a program EIR.  T hus, cases involving programmatic

EIRs provide persuasive authority that when a  planning tool proposes a specific

management regime or criteria to be reviewed for compliance with governing law,

as a SYP does, it must be in a “single formal report.”   (Emmington v. Solano

County Redevelopment Agency (1987) 195 Cal.App.3d 491 , 503; Russian H ill
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Improvement Assn. v. Board  of Permit Appeals  (1974) 44 Cal.App.3d 158, 167-

168.)   A sustained yield plan is to be prepared and approved  in accordance with

the Rules.  (§ 4551.3(a); Rule 1091.10(e).)  It is a program level document to be

relied upon  by later individual THPs and utilized  as a master document with

continuous monitoring. (Rules 1091.1(b),  1091.2, 1091.10).   Later THPs cannot

rely upon  a SYP if the SY P does  not exis t, nor can  compliance be monitored. 

The court repeatedly held  CDF’s  legal failure to  be harmless error.  (Slip

Op. at 15, 31-33.)  The Court’s opinion in this respect ignored this Court’s

decision Sierra Club v. State Board of Forestry, supra, 7 Cal. 4 th at 1236-1237

which holds that it is a pre judicial abuse of discretion when  an agency fails to

follow mandatory procedures and has not m ade an ob jective, good  faith effor t to

comply.  Here too, CDF’s failure must be considered to be prejudicial and the

Court of Appeal’s speculation to the contrary about its harmlessness cannot be

countenanced if the statutory framework is to meet its purposes.  CDF did not

follow its own procedures to approve a consolidated document, nor make a good

faith effort to obtain a final SYP.  This is eminently clear because, years after the

approval of the “SYP,” CDF submitted a post hoc and incomplete litigation

assemblage of documents to the trial court that did not even include items outlined

by the approval  letters.  

The Court of Appeal’s reasoning undermines the very goals and purpose of
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the FPA and  a SYP.  If the SYP is to  be a reliable long  term management ‘p lan,’

some actual and discre te ‘plan’  must ex ist.  The FPA requires an actua l ‘plan.’

CDF cannot entertain a request to revoke a SYP if one never existed.  Nor can the

law be inte rpreted to impose an exhaustion  requirement upon the public which it

must wait five years to invoke in order to obtain an actual approved SYP

docum ent. 

If the Court of Appeal decision is allowed to stand, it means that

landowners harvesting timber can submit a draft SYP without ever being required

to provide an operative identifiable final SYP.   In the absence of the final SYP,

there is nothing to refer back to or rely upon in the individual THPs, with no way

of evaluating whether the THP meets the requirements for sustainable logging

required by the FPA. 

2.  The court also erred by ignoring that fundamental information required

by the FPRs was not provided.  A SYP is required to address long-term sustained

timber production and its cumulative effects on fish, wildlife and watersheds,

through assessments of sustained timber production, fish and wildlife, and

watersheds.  (Rules 1091.45, 1091.5, 1091.6.)  Cumulative impacts analyses are

required for both the SYP’s fish and wildlife, and watershed assessments.  (Rules

1091.5 (b), 1091.6(b).)    PL’s draft “SYP” did not include these a ssessments. 

Throughout the administrative process, CDF repeatedly asked PL to provide the



3The Court of Appeal also erred by relying upon the EIR’s cumulative

impacts assessment to  excuse noncompliance with  the FPRs.  (Slip Op. a t 

26.)   However, the EIR in this case expressly limited itself to “ongoing and

projected activities or land uses” and never identified past projects for

evaluation in conjunction with proposed intensive logging and other

activities . 

4The term “planning w atershed” is specifically de fined. (R ule 895 .1.)
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required analysis of “potentially significant” cumulative impacts. (12 RA

49[CD F120065-66,68-70,74-75,91 ,92; CDF 121102-103,136-138].)  This

information was clearly available to PL, because, as a private timberland owner

since 1991 it has been required to provide cumulative impact analysis for

individual harvest plans .   (Rules 898, 912.9 and its Techn ical Addendum.)   Y et,

CDF never required  the ana lyses for PL’s “SYP.” 3 

Similarly, as the trial court found, CDF failed to require information on

planning watersheds.  The SYP lacked “a description of the individual planning

watersheds in sufficient detail to allow a review of the analysis of impacts,” as

required by Rule 1091.6(c).  The SYP must “descri[be]” “individual planning

watersheds”4 within the ownership, and provide information on timber stands and

unstable areas. (Rule 1091.6(c)(1)(A ),(B).)  Even  more discrete information is

required for those planning watersheds in which harvest shall take place during the

first ten year period. (Rule 1091.6(c)(2)(A)-(C).)  Just as with the need for

cumulative impacts analyses, CDF repeatedly requested the planning watershed

information to “insure that an SYP meets the requirements of the Forest Practice
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Act and applicable statutes prior to approval.” (12 RA 49[CDF120066].)  The

“SYP” did no t include  this information . 

The Court of Appeal ignored these requ irements.  Firs t, it incorrectly

reasoned that a landowner submitting a “SYP” may provide an alternative

assessment area other than actua l planning w atersheds, relying  upon language in

the definition for “planning watershed,” which allows “plan” submitters to propose

and use different definitions of a planning watershed.  (Slip Op. at 23; see Rule

895.1.)  However, that alternative only applies to THPs, nonindustrial timber

management plans , and program tim ber harvest plans, not to SYPs.  (See Rule

895.1 [“Plan means [THP], [NTMP ], [PTHP].”].)   

Second, the Court of Appeal reasoned it was proper to defer both the

cumulative impact analyses and planning watershed information to individual

THPs, c iting to Rule  1091.1(b).   (Slip Op. at  26.)  However, Rule  1091.1(b) only

applies  to information  which  may not be feasib le to produce. 

Neither CDF nor PL ever claimed it was not feasible to provide the

information.  In fact, CD F clearly believed it was feasible for PL  to provide th is

information, as it repeatedly requested it.  The FPRs have required detailed

cumulative impacts assessments for individual THP for years, which are to include

watershed and biological resource information as well as information about past,

present and future projects within “planning watersheds.” (Rules 898, 912.9 &
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Technical Rule Addendum No. 2 , 1034(w).)  PL had the information, as it

described its comprehensive resource inventory data bases for its land as “the

foundation of the planning process,” which provide “spatial and descriptive

characteristics of PL’s diverse biophysical environments and information.” (5 RA

40[CDF111821].)  Providing  this information was not infeasible as the court

reasoned.

The Court of Appeal repeatedly indicated that any deficiencies in the SYP

could be cured by subsequent THPs or at the 10-year review of the SYP.  (Slip Op.

at 13-15, 21 , 23-27.)  Th is is not how the process  is intended to  work and subverts

the very purpose of a SYP.  It was error for CDF to have approved PL’s “SYP.”  

By deferring analysis of cumulative impacts and the level of harvest at the

planning watershed level to individual THPs, CDF accepted a piecemeal approach,

the very antithesis of a SYP.

 In the absence of required information, as well as a cognizable plan, there

can be no long term planning and sustained yield in compliance with the FPA.

With no plan or required information to evaluate the watershed impact from a

guaranteed level of harvest, the landowner obtains the benefit of a level of harvest

without CDF knowing the potential significant cumulative impacts arising from

that leve l of harvest across the landscape .   

If the court’s  opinion is allowed to stand, it will encourage priva te
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landowners to ignore the regulatory requirements fo r SYPs, and therefore

undermine the legislative intent to provide for maximum sustained production and

protection of resources.  As the SYP is to be the long term planning document

intended to demonstrate compliance with the  goals of the FPA, it is essential that

it actually exist as a reviewable and reliable document and contain the required

information and analysis.

B. In the Issuance  of an ITP, DFG M ay Not Prospectively Surrender Its

Duty to Require M itigation for Future Events and Activities.

The court’s opinion presents important questions of law regarding the

California Endangered Species Act, deserving this Court’s review.  In issuing the

incidental take permit DFG provided PL with a so-called “no surprises” provision,

which assures PL that no future  requirements will be imposed to m itigate its

incidental take, regardless of the circumstances.  This is contrary to CESA and

sound statutory construction.  It raises a serious question of law because, if left

intact, it will undermine fundamental legislative intent to require full mitigation for

incidental take of listed species (Fish & G Code §2081(b)) and violate public trust

principles.  Nevertheless, the Court of Appeal incorrectly found there was no e rror.

1. CESA does not authorize DFG to substitute full mitigation with “no

surprises” for future events and activities.  The so-called “no surprises” provision,

that there will be no different or additional mitigation recommended by DFG or

required from an ITP applicant, even if new species are listed or currently listed



5The federal rule is currently under review by the federal District Court in

the Dis trict of Columbia, Spirit of the Sage Council v. Norton, Civ. No 98-

1873 (D.D.C .) (EGS).
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species become more vulnerable, is not expressly or impliedly permitted by CESA.

(Fish & G Code § 2050-2115.5; Rule 783.4.)   Yet here, the court reasoned that

such “no surprises” assurances are “within the pale” of CESA.  (Slip. Op. 44.)   To

reach this conclusion the Court of Appeal looked not to CESA, but to a federal

rule, 50 C.F.R. § 17.22,5 and to a different statutory scheme for the Natural

Community Conservation Planning, Fish and Game Code § 2800 et seq., which

has no relation to CESA and w as enacted  after the app rovals at issue  here.  (Slip

Op. at 43-44.) 

Two principles of statutory interpretation apply.  The first is the familiar

maxim expressio unius est exlusio alter ius, which counsels that where the

legislature has provided particular p rovisions, the court should no t infer or import

additional provisions. (Mutual Life Insurance Company of New York v. City of Los

Angeles (1990) 50 Cal. 3d  402, 410 [“where exceptions to a general rule are

specified by statute, other exceptions are not to be implied or presumed”]; People

v. Johnson (1988) 47 Cal 3d 576, 592 [“under the doctrine of expressio unius est

exclusio alterius, we mus t infer that the listing of terms  and cond itions is

complete”].)  The second is that the statute should not be read in isolation.  If the

legislature has shown, through analogous statutes, that where it intends to include a
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provision it does so expressly, the court should be reluctant to infer or import such

a provision where the  statute is s ilent on the issue . (Dyna-M ed, Inc. v. Fa ir

Employment & Housing Com.(1987) 43 Ca l. 3d 1379, 1395 .)

CESA prohibits the “take” (i.e. killing) of designated species except in

limited circumstances, including where an incidental take permit is issued.  (Fish

& G. Code §§ 86, 2080, 2081.)  An ITP must meet statutory criteria, one of which

is that the “impacts of the taking must be minimized and fully mitigated.”  (Fish &

G. Code § 2081.)   CESA  must be inte rpreted by “rev iew of the . . . ostensible

objects to be  achieved , the evils to be remedied , the legislative h istory, public

policy, contemporaneous administrative construction, and the statutory scheme of

which the statute is a part." (Natural Resources Defense Council v. California 

Fish and Game Commission (1994) 28 Ca l.App.4 th 1104 , 1111, citing Department

of Fish  & Gam e v. Anderson-Cottonwood Irrigation Dist. (1992) 8 C al.App.4th

1554.)

The court’s decision imports inapplicable provisions of law, and under

established p rinciples of s tatutory construc tion, reached  a conclusion that is flatly

wrong.  CESA provisions do not authorize “no surprises” assurances.  Had the

Legislature intended to allow such provisions, as it has done under the NCCP law,

it would have done so.  It has not.   DFG exceeded its statutory authority in giving

such assurances, and the Court of Appeal engaged in unfettered judicial activism
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to uphold this usurpation of power by DFG.

Compounding this mischief, the court’s holding interpreted the “no

surprises” elements to be  beyond review.  It does th is in two ways.  First, it

wrongly concluded the “no surprises” for foreseeable circumstances is a question

of substantial evidence, foreclosed by the trial court’s decision. (Slip Op. at 44.)  

However, the fundamental issue is no t whether DFG ’s “no surprises” are

supported by evidence, but whether DFG has the legal authority to grant such

assurances in any event.  As to foreseeable circumstances, the question is whether

DFG has statutory authority to excuse PL from implementing any conservation or

mitigation measures beyond those PL determines to be practicable .   This too is a

question of law  that needs no examination of  the underlying administra tive reco rd. 

Second, even though unforeseen changed circumstances are embraced by

DFG’s “no surprises” provision, the court’s opinion concluded that such

circumstances are not subject to the requirement for full mitigation as they are “not

impacts from purposeful activities.”  (Slip Op. at 44.)  This too is not authorized by

CESA and applicable case law.  By its very existence, this “no surprises” provision

recognizes that circumstances in the future may require additional protective

measures.  However, DFG has agreed to never require additional or different

mitigation or conservation measures despite unforeseen, changed circumstances,

unless it has PL’s consent to such measures.  (23 AJA 75A-2[DFG103540].)  The
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court of appeal ignored that the “take” prohibition applies to more than just

“purposeful  activ ities.” (Sl ip Op. at 44.)  “T ake”  encompasses  any ac tivity,

whether intended or no t. (Anderson-Cottonwood Irrigation Dist., supra, 8

Cal.App.4th at 1562-1564 [“take” encompasses killing of listed species from

unintended consequences of irrigation activity].) 

2. The pub lic trust doctrine  also prohib its DFG from prospectively

abrogating  its duty to protect species.  With the issuance o f the ITP, D FG expressly

barred the State from ever requiring, or even recommending, that PL provide any

different, new or additional conservation or mitigation measures. (23 AJA 75A-

1[DFG103540].)  This prohibition applied to every aspect  of DFG’s authori ty,

including CESA, CEQA, the Porter-Cologne Act, the FPA, the Timberland

Productivity Act of 1982,  Fish & Game Code §§ 1802, and 3511 [Fully Protected

Species A ct], Fish and G ame Code § 1603 [streambed alterations], and even  if, in

the future, additional conservation measures would be necessary to respond to a

substantial decline of species.  Even in the face of foreseeable changed

circumstances, DFG agreed to never require any conservation or mitigation

measures  beyond what PL, at its discretion, considered “practicable.”  In other

circumstances, such as landslides altering more than 80 percent of a waterway or

fires greater than 5,000 acres, which DFG defined as “unforeseeable changed

circumstances,” DFG expressly prohibited itself from requiring additional
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measures  without PL’s consent, even if the change occurred as a result of PL’s

own activities.  DFG also abandoned its obligation to protect the Northern spotted

owl by delegating to PL monito ring and protection of  the owl and its nest trees.  

These prohibitions and restrictions violate the public trust obligation which carries

with it “the implied power to do everything necessary” to protect, restore and

enhance spec ies.  (People v. California Fish Co. (1913) 166 Cal. 576, 597.)  

The public trust doctrine includes the duty to protect fish and wildlife.

(Betchart v. Calif. Dept. of Fish and Game (1984) 158 Cal.App.3d 1104, 1106

[“California wildlife is publicly owned and is not held by owners of private land

where w ildlife is presen t”].)  As this Court has wisely reasoned, key to the public

trust doctrine is the duty to exerc ise continued supervision over the public trust,

and to not place  the pub lic trust beyond the  direction and control o f the Sta te. 

(National Audubon Society, supra, 33 Cal.3d at 434-438.)  “The state has an

affirmative duty to take the public trust into account in planning and allocation of

[public trust resources].”  (Id., at 446.)  While the public trust may be embodied in

statutory schemes, provisions governing such regulatory schemes “do not render

the judicially fashioned public trust doctrine superfluous . . . the noncodified

public trust doctrine remains important . . .  to confirm the state’s sovereign

supervision . . .”  (Id., at 447, fn. 27 ; see California  Trout v. State Water

Resources Control Board  (1989) 207 Cal.App.3d 585, 629-633.) 
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  Without considering  the underlying  facts, the Court of Appeal wrongly

interpreted these historic obligations by reasoning that the public trust doctrine

offers no independent basis to challenge DFG’s issuance of the ITP. (Slip Op. at

53.)  As National Audubon and California Trout teaches, however, permits or

licenses  remain  subject to the public trust. (National Audubon Society, supra, 33

Cal.3d at 439, fn. 21 [no “power to gran t rights free of the trust.”].)  

Review is necessary to maintain the well-established public trust principles

articulated by this Court, which govern DFG’s obligations in numerous w ays.  If

allowed to stand, this opinion will undermine agencies’ statutory and common law

author ity to ensure protec tion of the public  trust.  

C. Findings Must Do More Than Recite Statutory Language, and Must be

Provided as Required b y Governing Statu tory Schemes. 

The Court of Appeal ignored well-established case law in upholding the

findings made by the DFG.  While findings need no t be stated with the formality

of judicial proceedings, they must contain more than “the language of the

applicable legislation.”  (Topanga I , supra, 11 Cal.3d at 517, fn. 16.)  To be

legally sound, f indings must be “suf ficient both to enable the parties to determine

whether  and on w hat basis they should seek  review and, in the even t of review, to

apprise the reviewing court of the basis for the [agency’s] action.”  (Id., at 514.)  

“[T]he agency which renders the challenged decision must set forth findings

to bridge the  analytic gap be tween the  raw evidence and  the ultimate

decision or order . . . By focusing [ ] upon the relationships between
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evidence and between findings and ultimate action, the Legislature sought

to direct the reviewing court’s attention to the analytic route the

administrative agency traveled from evidence to action.”  

(Id., at 515.)  The function of findings “is to facilitate orderly analysis and

minimize the likelihood the agency will randomly leap from ev idence to

conclusions.”  (Id. at 516.)  

Appellate courts have followed this standard.  In American Funeral

Concepts-America Cremation Society v. Board of Funeral Home Directors and

Embalmers  (1982) 136 Cal.App.3d 303, 309, the Third District held that

“administrative findings set forth solely in the language of the applicable

legislation are insufficient.  To pass muster findings must reveal the line(s) of

factual and legal conclusions upon wh ich the board relies.” (Citations omitted.)   In

a case involving reimbursement for medical charges, the Second District found

denials “set forth in terse statements” failed to meet the Topanga I test requiring an

agency to “contain requisite ‘findings to bridge the analytic gap between the raw

evidence’ presented at the administrative level.” (Glendale Memorial Hospital &

Health Center v. State D ept. of Men tal Health  (2001) 91 Cal.App.4th 129, 139-140

[“we think that the law required us to be better informed of the bases of the many

administrative decisions under review in order to determ ine whether they were

supported by substantial evidence.  Our ‘grop[ing] through the record’ is not

suitable.” (Id. at 141.)].)  
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In a CEQA case, the First District found written findings “insufficient as a

matter of law because they are merely a recitation of statutory language.” (City of

Carmel-by-the-Sea v. Monterey County Board of Supervisors (1977) 71

Cal.App.3d 84 , 92.) 

The Court of Appeal rejected these well-established standards in at least

two ways.  For DFG’s CESA findings, it improperly characterized petitioners’

argumen t as a challenge to the suff iciency of find ings.  Secondly, it incorrectly

excused the du ty to make  findings as requ ired by CEQA .  

1. Here, DFG’s “CESA f indings” fo r the incidental take permit only

recite statutory language, without any supporting rationa le linking the evidence to

the ultimate conclusion .  DFG provided no mode o f analysis show ing how it

reached its conclusion.  The findings cite generally to the entire administrative

record, some 80,000 pages, with no specific re ference or designation  that would

enable the parties or the court to identify the rationale or support for the findings.

(21 AJA  70[DFG103380,387].)   This Court has expressly rejected “setting forth

findings solely in the language of the applicable legislation” as this does not

sufficiently expose the  agency’s mode  of ana lysis. (Topanga I, 11 Cal.3d at p. 517,

fn. 16.) 

The Court of Appeal first reasoned that a challenge to findings can only be

a substantial evidence challenge, not a failure to  proceed according to  the law. 
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(Slip Op. a t 42.)  This ho lding directly conflicts with this C ourt’s rule tha t “at a

minimum” a reviewing court must determine whe ther an administrative agency’s

findings support the agency's decis ion.  (Id. at 514-515; Santa Monica Beach v.

Superior C ourt of Los  Angeles C ounty  (1999) 19 Cal.4th 952, 966.)  A challenge

based on a failure to cite any specific evidence or analytical path is not the same as

a challenge to the sufficiency of the evidence.  Failure to state more than the

statutory language is a failure to proceed  in the required manner because a court

cannot tell what evidence the agency is relying on to support the decision.

The court then accepted a mere conclusory mention of the unwieldy

administrative record as satisfying the Topanga I test, stating that “the phrasing of

the findings in statutory language does not render the findings inadequate,” and

“the route to  the admin istrative decision is sufficien tly disclosed when reference to

the administrative record inform s the parties and the reviewing courts of the theory

upon which the agency arrived a t its ultimate dec ision and the  agency in truth

found those fac ts that are legally essential.”  (Slip Op. at 42.)  In effect, the Court

of Appeal simply says there must be sufficient evidence somewhere in the 80,000

pages of record.  This reasoning turns Topanga I on its head, allowing a

conclusory reference to  a huge body of evidence, with no  specific citation, to

replace the imperative to articulate “properly constituted findings,” providing

reasoned basis for a decision, which can be scrutinized without having to “grope
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through the record.”  (Topanga I, at 516-517.)  

The court also relied upon two inapposite cases.  In Topanga Association

for A Scenic Community v. County of Los Angeles (“Topanga II”) (1989) 214

Cal.App.3d 1348, the agency adopted a finding with examination of rationale and

facts; it d id not re ly solely upon statutory language as he re. (Id. at 1356 [“The

design of the subdivision and the proposed improvements will not cause

environmental damage or substantial and avoidable injury to fish or wildlife or

their hab itat, since the project is not located in a Significant Ecological Area and

the initial study for the project shows that the proposed development will not have

a significant effect on the environment.”].)  In Sierra Club v. California Coastal

Commission (1993) 19 Cal.App.4th 547, the challenged finding provided a several

sentence explanation o f one mitigation measure and referenced  specific EIR

findings. (Id. at 553-554.)  In contrast, here DFG’s CESA findings simply identify

the existence of the administrative record, with no statement to bridge the  analytic

gap be tween  that raw  evidence and DFG’s ultimate conclusion. (Topanga I at 515;.

Mountain Defense League v. Board o f Supervisors (1977) 65 Cal.App.3d 723,

731-732  [even if the “raw ev idence supports the decision of the  Board, the re is

nothing to bridge the gap betw een the  evidence and the Board’s resolution .”].)

The danger o f insufficient findings is dem onstrated here, where the  court

implied the basis for DFG’s ‘full mitigation’ finding and incorrectly relied upon
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the ITP approval as the basis for DFG’s ultimate decision.

2. The court’s opinion also creates a dangerous precedent by excusing 

the absence of required CEQA findings.  Under CEQA, an agency must not

approve a project for which an EIR identifies significant effects on the

environment unless the agency makes findings with respect to each significant

effect, including that “changes or alterations have been required in, or incorporated

into, the project which mitigate or avoid the significant effects on the

environment.”  (§ 21081(a)(1); see Citizens  for Quality G rowth v. M ount Shasta

(1988) 198 Cal.App.3d 436, 441.)  The findings must be made for each identified

impact.  (Guidelines §15091.)    The Topanga I rationale applies: “[o]nly by

making th is disclosure can others, be  they courts or constituents, intelligently

analyze the logic of the [agency’s] decision.” (Citizens for Q uality Growth, 198

Cal.App.3d a t 441.)

The Court of Appeal rejected the trial court determination that the agencies

failed to make required  findings.  (Slip Op. at 81-82 .)  The court ignored the E IR

conclusion that “the wildlife agencies have determined that additional measures

are appropriate to fully mitigate the impacts of take and to further reduce potential

adverse ef fects” on the northern spotted owl, the red tree vo le and the pacific

fisher. (7 AJA 53D[DFG 110210,222,223].)  The identified short and long term

environmental effects could be reduced to a level of insignificance only upon



6 In 2003, the statute was replaced by sections 1600 to 1616. Stats 2003, ch.

736.  However, the  former version at issue  here remains applicab le to all

agreem ents entered into before 2004 .  (Fish &  Game Code § 1616.)
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application of mitigation.   Accordingly, CEQA findings were required by section

21081(a)(1).   

D.  To Properly Authorize a Streambed Alteration Agreement, the

Department of Fish and Game Must Require The Applicant to Provide

Notice of Activities and To Then Identify and Define Protection for 

Affected Resources.  

It is unlawful for any person to substantially divert or obstruct the natural

flow of any river, stream, or lake in California, or substantially change the bed,

channel or bank of any such waterway, without complying with Fish & Game

Code section 1603.6  This requires “ first notifying the department of that activity . . 

[and] [t]he department,  notify[ing] the person of the existence of that fish or

wildlife resource together with a description of the fish or wildlife, and [ ]

submi[ssion] to the person its proposals as to measures necessary to protect fish

and wildlife.  (Former F ish & G Code §1603(a).)  

The statutory scheme governing streambed alterations codifies the public

interest in protection of  fish and wildl ife resources.  (See People v. Weaver (1983)

147 Cal.App.3d Supp. 23, 32 fn. 4 [“t]his statute was enacted for the benefit of the

public . . .”].)  Fish and Game Code section 1600 “expressly indicates that the

Legislature’s intent in enacting section 1603 was to provide for the protection and
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conservation of the fish and wildlife resources, a goal that the Legislature declared

to be ‘of [the] utmost public interest.’” (People v. Ramsey, supra, 79 Cal.App.4th

at 636.)   “The requirement . . . [to] notify DFG of . . . intent to substantially alter

or divert . . .furthers the state’s substantial interest in the protection of the state’s

fish and wildlife.”  (People v. Murrison, supra, 101 Cal.App .4th at 361.)  

1. The Court of Appeal wrongly departed from this express legislative

purpose in at least two ways.  First, the court excused PL’s failure to meet the

terms of the statute requiring notice of diversion activities, on the grounds that the

approved 1603 requires notifica tion at a later po int in time. (Slip O p. at 56.)  This

puts the cart before the horse.  Even DFG conceded just days before final approval

that PL had “no t yet applied” for a 1603 perm it. (15 RA 52[D FG104850].) 

Second, the court also wrongly excused DFG’s obligation to identify and describe

fish and wildlife resources which may be affected by “such activity,” holding that

DFG’s failure to provide the specific, detailed description of affected fish and

wildlife resources are “completely harmless” and “nonsensical.” (Slip Op. at 57.)  

The Court of Appeal incorrectly reasoned that “PALCO is already aware of the

affected f ish and wildlife” and the “purpose of the statu tory requirement is to

enable affected persons to evaluate the Department’s proposals for protective

measures . . .” (ibid.), in direct conflict with the public purpose for protection of

fish and wildlife resources.
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Much of  the case law interpreting section  1603 concerns situations where

landowners fail to provide notice, believing such notice was unnecessary and there

would  be no harm to the resources. (See e.g., People v. Murrison, supra, 101

Cal.App .4th 349; People v. Ramsey, supra, 79 Cal.App.4th 621; People v. Weaver,

supra, 147 Cal.App.3d.Supp. 23.)   A llowing, as the court did, a  landowner to

defer notice and to decide what resources need protection, if any, is contrary to the

well-established precedent that it is not fo r the landow ner to decide what is

required;  that authority resides with DFG because it constitutes an exercise of the

state’s police power to p rotect California’s wild life resources. (People v. Murrison,

supra, 101 Cal.App .4th at 360-364.)

2. The court also parts company with well-established standards of

review.  In an effort to excuse the duty to make findings for the 1603 permit, the

court incorrectly reasoned that the standard govern ing review for the 1603 permit

was Code of Civil Procedure section 1085 rather than section 1094.5.  The

opinion held that the 1603 permit approval is not “an adjudicatory decision that

requires a hearing or factual findings.” (Slip Op. at 60.)   

This is contrary to established precedent and fundamental principles of

administrative review.  First, at least one case has reasoned that a challenge to a

1603 permit must be brought pursuant to Code of Civil Procedure section 1094.5.

(Rutherford v. California, supra, 188 Cal.App.3d a t 1286 [“the appropriate
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remedy . . . to object to [Fish & Game C ode §1603] permit requirements is a

proceeding in mandamus. (Code Civ. Proc.§ 1094.5)”].)  Second, contrary to the

opinion, a 1603 is a permit, and the administrative mandamus standard cannot be

ignored by characterizing the 1603 as a “contract.”  (People v. Ramsey, supra, 79

Cal.App .4th at 636 [characterizing the statute as  a “permit.”]; see also, People v.

Weaver, supra, 147 Cal.App.3d.Supp. at 38 [in light of “section 1603 of the Fish

and Game Code, we think that persons who despoil a streambed, without a permit ,

could legitimately expect to be hauled in to court.” (Emphasis added)].)  Th ird, in

the context of adjudicative decisions, Code of Civil Procedure section 1085

traditional mandamus  applies to ministerial actions; approval of a 1603 permit is

not ministerial because DFG exercises its discretion and judgment in identifying

and requiring protection for fish and wildlife  resources.  (Fish & G. Code § 1603;

Morris v. Harper (2001) 94  Cal.App .4th 52, 62.)   F inally, Code of  Civil

Procedure section 1094.5 also applies because it governs CEQA review, which

DFG requires for a 1603 pe rmit. (Friends of the Old Trees v. California Dept. of

Forestry & Fire Protection (1997) 52  Cal.App .4th 1383, 1389-1392; see 

www.dfg.ca.gov/1600/qu.html#qa4.) 
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E. The California Environmental Quality Act Requires Listing of Past

Projects and Disc losure of F uture Activities When That Inform ation is

Readily Available . 

 

Because of the critical nature of incremental degradation, “courts have

been receptive to claims that environmental documents paid insufficient attention

to cumulative impacts.”  (Kings County Farm Bureau v. City of Hanford (1990)

221 Cal.App.3d 692, 720-721.)  Absent meaningful cumulative impacts analysis,

“there would never be any awareness or control over the speed and manner of []

developm ent.  Withou t that control, piecemeal development would  inevitably

cause havoc in virtually every aspect of the [] environment.”  (San Franciscans

for Reasonable Growth v. City and County of San Francisco (1984) 151

Cal.App .3d 61, 77 (c itations omitted .); see also Las Virgenes Homeowners

Federation, Inc. v. County of Los Angeles (1986) 177 Cal.App.3d 300, 306.) 

Where an EIR fails to consider the cumulative effects of past logging operations,

an agency prejudicially abuses its discretion by failing to proceed as required by

law. (Environmental Protection Information Center v. Johnson (1985) 170

Cal.App.3d 604, 625 .)

1. The Court of Appeal dismissed the required list of past projects as

“unwieldy, impractical and of no reasonable use.” (Slip Op. at 73.)  While the

cumulative impacts d iscussion “should be guided by the standards of  practicality

and reasonableness,” it expressly requires “a list of past projects.” (Guidelines §
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15130(b)(1), emphasis added .)   PL has had an obligation to list, and C DF to

review, past projects for eve ry individual THP since 1991. (Rules 898, 912.9.) 

Accordingly, it was entirely practical and reasonable to provide the list.  Because

the past projects could easily have been ascertained by CDF from its own records,

“there was no practica l or reasonable barrier to their disclosure  and inclusion in

the analyses. . .[t]he only reason [to] infer for [CDF’s] failure to consider and

analyze th is group  of project was that it was more expedient to ignore them. 

However, exped iency should p lay no part in an  agency’s efforts to comply with

CEQA.” (San Franciscans for Reasonable Growth C ity, supra, 151 Cal.App.3d at

74;  see also Friends of the Eel River v. Sonoma County Water Agency (2003) 108

Cal.App.4th 859, 868 , citing Friends of Mammoth v. Board of Supervisors (1972)

8 Cal.3d 247, 259 .)   

 The court’s decision ignored these rules and published case law.  Courts

have held  that where  an EIR never lists past, pre sent, and fu ture projects in

conjunction with the cumulative  effects of  the proposed project, C EQA is

violated .  (See e.g., San Joaquin Raptor/Wildlife Rescue Center v. County of

Stanislaus (1994) 27  Cal.App .4th 713, 739-741; San Franciscans for Reasonable

Growth, supra , 151 Cal.App.3d at 73  [“an adequate cumulative analysis requires

a list of projec ts producing related or cumulative  impacts.”]; Kings County Farm

Bureau v. City of Hanford, supra, 221 Cal.App .3d at 729-730.)
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2. These same standards apply to the mistaken approach endorsed by

the court in its consideration  of the signif icant effec ts of to activities w ithin

Marbled  Murrele t Conservation Areas (“MM CAs”).  The MM CAs are  intended to

provide mitigation for the  impacts of  killing marb led murrele ts.  The EIR  failed to

evaluate impacts from project activities within each of the twelve MMCA,

including, inter alia,  1) creation and operation of "borrow pits"; 2) mining,

drilling and blasting within the Allen Creek MMCA, 3) creation of new roads

within both the Lower North Fork Elk and the Grizzly Creek MMCAs, 4) hunting

and firearm discharge, and 5) logging.  The EIR never evaluated the impacts from

these future activities within the MMCAs.  

The court accepted that mere identification of these activities, with no

analysis as to their impact, was sufficient, even though there will be no further

compliance under CEQA.  (Slip Op. at 71.)   This is error.  “In pursuing an

approach that ‘releases a report for public consumption that hedges on important

environmental considerations while deferring a more detailed analysis to [a

report] that is insulated from  public review’ the Department pursued a  path

condemned as inconsistent with the purpose of CEQA  . . .”  (Friends o f the Old

Trees, supra, 52 Cal.App.4th at 1402, citing to Mountain Lion Coalition v.

California Fish & Game Com . (1989) 214 Cal.App .3d 1043, 1052 .)

3. The court also mistakenly held that deferring cumulative impact
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analysis to future THPs does not violate CEQA. (Slip Op. at 73.)  Here, CDF

considered the cumulative effects analysis to be insufficient to meet the needs for

individual THP approval. (11 AJA 55A [DFG108497].)   By deferring  to

individual future plans, the court allows exactly what other courts have cautioned

against: piecemeal review “at odds with the concept of cumulative effects, which

assesses the cumulative damage as a whole greater than the sum of its parts.” 

(Environmental Protection Information Center v. Johnson, supra, 170 Cal.App.3d

at 625.)  

CONCLUSION

Left in place, the court’s published opinion establishes a wrong and

substantially lower standard for assessing the environmental consequences of

logging old growth forest with impacts to fish and wildlife and water resources.

Under the court’s standard, fundamental p lanning “documents” need no t actually

exist or even  be physically identif iable;  future im pacts to endangered species will

no longer need to be mitigated unless the land owner causing the impact consents,

and administrative decisions will no longer need to be supported by meaningful

findings.  

For these reasons and  as set forth above, petitioners therefore  respectfully

request that review be granted in this case.  In the alternative, petitioners request

that the opinion be depublished pursuant to Rule 979  of the R ules of  Court. 
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