PETITION FOR REVIEW
TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE AND THE
HONORABLE ASSOCIATE JUSTICES OF THE CALIFORNIA SUPREME
COURT:

Pursuant to California Rule of Court 28(b)(1), petitioners Environmental
Protection Information Center and the Sierra Club respectfully petition for review
of the decision of First District Court of Appeal, Division Five, reversing the trial
court, filed in this case on December 12, 2005. On January 11, 2006, the court
denied petitioners’ timely petition for rehearing, while ordering minor
modifications. The Court of Appeal opinion reversed the trial court on all issues
but one provision of the incidental take permit (“ITP”), which it determined could
be stricken without rescinding the ITP.

This petition has been filed within the time set forth in California Rules of
Court, Rule 28(e). A copy of the opinion and order modifying the opinion
showing the date of filing are attached to this petition as Attachment A.

I. ISSUES PRESENTED

1. Whether the Court of Appeal erred in holding that, in the absence of an
actual plan containing required information, the California Department of Forestry
(“CDF”) properly approved a Sustained Yield Plan (“SYP”) as demonstrating

compliance with statutes and regulations concerning sustainableforest practices



and resource protection;

2. Whether the Court of Appeal erred in holding that the Department of
Fish and Game (“DFG”) may include a “no surprises” provision in an incidental
take permit under the CaliforniaEndangered Species Act (“CESA™) that precludes
DFG from requiring additional mitigation measures needed to ensure species’
survival if circumstances change or to protect the public trust, even though thereis
no statutory authority for this provision;

3. Whether the Court of Appeal erred in upholding CDF' sand DFG’s
approval where the agencies made findings that merely recite the statutory
language without any explanation of how the statutory conditions have been met;

4. Whether the Court of Appeal erred in ruling that, in a master streambed
alteration agreement D FG may defer actual notice of specific projects and delegate
the identification of resources and sel ection of protective measures to the
landowner; and

5. Whether the Court of Appeal erred in upholding a cumulative impacts
analysis that lacks readily available information on past projects and future
activities.

Il. REASONS FOR REVIEW
1. Review is necessary to settle several important questions of law in a case

with far-reaching consequences for both Humboldt County and California. The



case involves the approval of a 100-year Sustained Yield Plan for over 200,000
acres of timberland in Humboldt County, of which the government purchased a
few thousand acres of one of thelast substantial remnants of old-growth redwoods
in private hands, for nearly a half-billion dollars. Petitioners chadlenge to theSYP
did not challenge or jeopardize this sale. The issues concerning the SYP, however,
will affect how timber is harvested throughout California. They are issues of first
impression, asthisis one of the first SY Ps approved by CDF and the first time an
appellate court has construed the relevant statutes.

The Court of Appeal opinion made numerous errors in interpreting relevant
statutes and regulations. Unless corrected, these will become the standard for
future SY Ps, undermining the purpose of the Forest Practice Act and itstwin goals
of fostering sugainable forestry and protecting resources such as watersheds and
wildlife.

Another important issue of firstimpression iswhether DFG may include a
“no surprises” provision in an incidental take permit under the California
Endangered Species Act (“CESA”) that precludes DFG from requiring additional
mitigation measures needed to ensure species’ survival if circumstances change.
The Court of Appeal’ s upholding of such a provisionin the absence of specific
statutory authorization will undermine the purpose of CESA to fully mitigate

impacts to, and protect and conserve, threatened and endangered species.



2. Review is also necessary to ensure uniformity of decisions on the issue
of whether an agency may simply restate statutory language in lieu of specific
findings, as the Court of Appeal held, contrary to the holdings of Topanga
Association for A Scenic Community v. County of Los Angeles (“Topanga I”)
(1974) 11 Cal.3d 506, and its progeny.

3. Review is necessary to ensure uniformity of decisions on the issue of
whether a state agency must retain jurisdiction to protect public trust resources, as
held in National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, and its
progeny.

4. Review is also necessary to ensure uniformity of decisions on the issue
of whether DFG may delegate key decisions under Fish and Game Code section
1603 to the landowner, contrary to the holdings of People v. Murrison (2002) 101
Cal.App.4th 349, People v. Ramsey (2000) 79 Cal.App.4th 621, and Rutherford v.
California (1987) 188 Cal.App.3d 1267.

The SYP and Incidental Take Permit and Streambed Alteration Agreement
were part of the resolution of a complex controversy over the H eadw aters Forest.
The pressures attending the resolution of that controversy shaped the outcome of
those documents and led to numerous errors. The instant Court of Appeal opinion
upheld the approv al's, notwithstanding those errors, apparently reasoning, contrary

to this Court’s decisions, that the numerous errors were all “hamless.” (Sierra



Club v. State Board of Forestry (1994) 7 Cal.4th 1215.) Unless the court’s
decision is reversed, it will become the new (low) standard, hindering the ability of
the affected agencies to protect important state resources, such as timber,
watersheds and wildlife. While depublication would prevent reliance on the
instant opinion in future cases, a proper resolution of the issues by this Court will
ensure the protection of asignificant portion of Humboldt County’s privately-held
timberlands and the fulfillment of statutory intent for all of California.

Under California Rules of Court, Rule 28.1(€)(2), petitioners join in the
petition for review filed by The United Steelworkers of A mericaand Donald
Kegley.

I1l. BACKGROUND

A. Procedural History of the Case

In an effort to log its remaining old growth timber, the Pacific Lumber
Company (“PL”) sought and received from CDF and DFG by March 1, 1999, a
sustained yield plan, an incidental take permit, and a streambed alteration
agreement (“1603 permit'). The California Environmental Quality Act (“CEQA")
required that each of these approvals be reviewed in an environmental impact
report (“EIR”). Additionally, CDF and DFG were required to issue findings
supporting these decisions. On M arch 31, 1999 petitioners challenged the validity

of these state approval s.



The case initially was plagued with delays arising from the agencies’
development and certification of the administrative record. In February 2002, the
Honorable John J. Golden was assighed to the case for all purposes.

A four-day hearing on the merits occurred in March 2003. Just prior to the
hearing, CDF provided a box designated as “ SY P 96-002,” with a gatement that
the compilation was created for the court, and no single “SY P” document
otherwise existed. The court received extra-record evidence to determine the
accuracy of the administrative record, procedural fairness and agency misconduct,
and w hether evidence had been improperly excluded. (Western States Assn v.
Superior Court (1995) 9 Cal. 4™ 559, 575, fn. 5; Code of Civ. Proc. § 1094.5(e).)

After years of review and extensive hearings, the trial court agreed that the
state agencies had not followed the law in approving these plans and permits. The
trial court issued its final statement of decision on July 22, 2003, granting the
peremptory writ in all respects including assigning error because of the agencies’
failure to consider evidence properly bef ore them. (4 AJA 39.)" After proceedings
on injunctive relief, final judgment was entered on October 31, 2003.

The State agencies and PL filed timely appeals.

B. Procedural Requirements for the Permits

The Forest Practice Act is anchored in the compatible goalsof “maximum

'All record citations are to the record in the Court of Appeal.
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sustained production of high quality wood products” and protection of naturd
resources. (Pub. Res. C. 88 4512(c), 4513(b); Redwood Coast Watersheds
Alliance v. State Board of Forestry (1999) 70 Cal.App.4th 962, 970.)> The Board
of Forestry has adopted rules designed to accomplish these goals through three
options; one is the long-term management plan called a*“ sustained yield plan” or
“SYP.” (Rule 913.11(b).) The purpose of a SYP isto demonstrate that a
landowner can achieve a defined sustained level of harvest while protecting
environmental resources. It constitutes along term planning tool with a“planning
horizon” of 100 years, and is effective for 10 years. (Rules 1091.45.(a); 895.1.)
The logic isthat with a balanced rate of logging over time which protects
environmental resources, forested lands will provide high quality wood products
with an even flow of timber. A SYPisnot atimber harvest plan (“THP”), but
may be relied upon by subsequent THPs. (Rule 1091.2.) To properly demonstrate
compliance there must be a discrete document which contains information required
by the FPRs. (Rule 1091.10.)

As part of a package of approvals intended to resolve controversy about

“Unless otherwise noted, all statutory references are to the Public Resources
Code. The regulations governing the Forest Practice Act (“FPA™) are
collectively referenced as the Forest Practice Rules (* FPRs") and, along
with the regulations governing CESA, are located in Title 14, California
Code of Regulations and are individually cited as “Rule.” The California
Environmental Quality Act (“CEQA”) regulations are also located in Title
14, CaliforniaCode of Regulations and are referenced as “ Guidelines.”
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PL’slogging of old growth trees, the SY P was expected to provide along term
program of balanced logging over time. However, PL designed its“SYP” so that
it could cut dl of itsold and large trees in the first two decades, projecting that
after 100 years the landscape would recover and the levels of harvest would be
sustainable.

A CESA incidental take permitisissued by DFG to allow “take” of species
identified under Californialaw as endangered, threaened or candidate, provided
that impacts are fully mitigated, measures are capable of successful
implementation, and the taking does not jeopardize species’ exigence. (Fish& G.
Code § 2081(b) & (c).)

A 1603 permit issued by DFG authorizes substantial diverson, obstruction
or change to the bed, channel, bank or flow of any river, stream or lake, or use of
any streambed material. (Fish & G. Code 81603.) The statute requires notice by
the applicant of proposed activities, and DFG’ s specific description of resources
and determination of measures necessary to protect fish and wildlife resources.
Site-specific information about the activity proposed, the resources affected, and
the protective measuresisrequired. (Ibid.) A 1603 permit is required for installing
stream crossings, bridges, culverts and road construction within stream channels.

“CEQA isacomprehensive scheme designed to provide long-term

protection to the environment . . . to be interpreted ‘to afford the fullest possible



protection to the environment within the reasonable scope of the statutory
language.”” (Mountain Lion Foundation v. Fishand Game Comm. (1997) 16
Cal.4th 105, 112, citations omitted.) CEQA requires an EIR asthe “primary
means of achieving the Legislature’ sconsidered declaration that it is the policy of
this state to ‘take all action necessary to protect, rehabilitate, and enhance the
environmental quality of the state.’[Citation].” (Laurel Heights Improvement
Assn. v. Regents of the University of California (1988) 47 Cal.3d 376, 392, “ Laurel
Heights 1”.) The purpose of an EIR is*“* to inform the public and its responsible
officials of the environmental consequences of their decisionsbefore they are
made.”” (Laurel Heights Improvement Assn. v. Regents of the University of
California (1993) 6 Cal.4th 1112, 1123, emphasisin original.)

A program EIR, upon which subsequent decisions may rely, must still meet
these informational requirements. Use of a program EIR “does not excuse a
governmental entity from complying with CEQA's mandate to prepare, ... an
[EIR] ... [which includes] a detailed statement setting forth ‘[a]ll significant

effects on the environment of the proposed project.”” (Stanislaus Natural
Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4™ 182, 197, quoting §
21100.)

“*When the informational requirements of CEQA are not complied with an

agency has failed to proceed in “a manner required by law” and has therefore



abused its discretion.’ [Citation.] Furthermore, ‘when an agency failsto proceed
asrequired by CEQA, harmless error analysis is inapplicable. The failure to
comply with the law subverts the purposes of CEQA if it omits material necessary
to informed decisionmaking and informed public participation. Case law is clear

that, in such cases, the error is prejudicial.”” (Protect the Historic Amador
Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099, 1105-06,
emphasis added.)
IV. ARGUMENT
A. An Actual Sustained Yield Plan Document With Specified Information
and Analysis is Necessary to Demonstrate Compliance with the Forest

Practice Act.

1. The trial court found there was no SY P, and held that in the absence
of an actual final document, the approval of PL’s “SYP” could not stand. The
Court of Appeal instead concluded that creation of the “SY P” was a “condition
subsequent” to approvd, and could therefore only be a basis for revocation of the
“SYP.” (Slip Op. at 32.) Thisholding reveals a fundamental misunderstanding of
the SY P regulations. The court reasoned tha petitioners should have sought
revocation of the"SYP,” pursuant to section 4551.3 (b), even though no approved
“SYP” ever existed. (Slip Op. at 33.) Section 4551.3(c) provides that a hearing

can only be requesed “within six months after the midpoint of the effective term

of a[SYP].” (Emphasis added.) Here, the effective termis 10 years; the court
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required petitioners to exhaust a remedy that cannot be exercised for at lead five
years. The court has misread the statute.

No final and approved “SYP” exists At the time of approval an
identifiable “SY P” document did not exist. CDF issued its approvals “subjectto []
conditions,” including the submission of a document incorporating all of the
information identified as the final “SYP.” (21 AJA 71,74.) CDF requested “a
consolidated version of the materials.” (12 RA 49[CD F120729].) This
consolidation was never created. There was no approved Sustained Yield “Plan”
as of March 1, 1999; there is none in the adminigrative record; no SY P existed at
the time of approval or today. The fundamental guiding document that sets the
level of harvest and was to be relied upon in subsequent individual THPs was
never created.

There is no case law i nterpreting the requirements for avalid SYP.
However, because a SY P is a programmatic document, upon which subsequent
individual logging plans may rely to demonstrate compliance with the goals of the
FPA (Rule 1091.2), it islike aprogram EIR. T hus, cases involving programmatic
EIRs provide persuasive authority that when a planning tool proposes a specific
management regime or criteria to be reviewed for compliance with governing law,
as a SYP does, it must be in a“single formal report.” (Emmington v. Solano

County Redevelopment Agency (1987) 195 Cal.App.3d 491, 503; Russian Hill
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Improvement Assn. v. Board of Permit Appeals (1974) 44 Cal.App.3d 158, 167-
168.) A sustained yield plan isto be prepared and approved in accordance with
the Rules. (8 4551.3(a); Rule 1091.10(e).) It is a program level documentto be
relied upon by later individual THPs and utilized as a master document with
continuous monitoring. (Rules 1091.1(b), 1091.2,1091.10). Later THPs cannot
rely upon a SYP if the SY P does not exist, nor can compliance be monitored.

The court repeatedly held CDF’'s legal failure to be harmless error. (Slip
Op. at 15, 31-33.) The Court’s opinion in this respect ignored this Court’s
decision Sierra Club v. State Board of Forestry, supra, 7 Cal. 4™ at 1236-1237
which holds that it is a prejudicial abuse of discretion when an agency fails to
follow mandatory procedures and has not made an objective, good faith effort to
comply. Heretoo, CDF’s failure must be considered to be prejudicial and the
Court of Appeal’s speculation to the contrary about its harmlessness cannot be
countenanced if the gatutory framework is to meet its purposes. CDF did not
follow its own procedures to approve a consolidated document, nor make a good
faith effort to obtain afind SYP. Thisiseminently clear because, years after the
approval of the “SYP,” CDF submitted a post hoc and incomplete litigation
assemblage of documents to the trial court that did not even include items outlined
by the approval letters.

The Court of Appeal’ s reasoning undermines the very goals and purpose of

12



the FPA and aSYP. If the SYPisto be areliable long term management ‘plan,’
some actual and discrete ‘plan’ must exist. The FPA requires an actual ‘plan.’
CDF cannot entertain a request to revoke a SYP if one never existed. Nor can the
law be interpreted to impose an exhaustion requirement upon the public which it
must wait fiveyears to invoke in order to obtain an actual gopproved SY P
document.

If the Court of Appeal decision is allowed to stand, it means that
landowners harvesting timber can submit adraft SY P without ever being required
to provide an operative identifiable final SYP. In the absence of the final SYP,
there is nothing to refer back to or rely upon in the individual THPs, with no way
of evaluating whether the THP meets the requirements for sustainable logging
required by the FPA.

2. The court also erred by ignoring that fundamental information required
by the FPRs was not provided. A SYP isrequired to address |long-term sustained
timber production and its cumulative effects on fish, wildlife and watersheds,
through assessments of sustained timber production, fish and wildlife, and
watersheds. (Rules 1091.45, 1091.5, 1091.6.) Cumulative impacts analyses are
required for both the SY P’ s fish and wildlife, and watershed assessments. (Rules
1091.5(b), 1091.6(b).) PL’sdraft “SY P’ did not include these assessments.

Throughout the administrative process, CDF repeatedly asked PL to provide the

13



required analysis of “potentially significant” cumulative impacts. (12 RA

49[CD F120065-66,68-70,74-75,91,92; CDF121102-103,136-138].) This
information was clearly available to PL, because, as a private timberland owner
since 1991 it hasbeen required to provide cumulative impact analysis for
individual harvest plans. (Rules 898, 912.9 and its Technical Addendum.) Y et,
CDF never required the analyses for PL’s“SYP.”?

Similarly, as the trial court found, CDF failed to require information on
planning watersheds. The SY P lacked “a description of the individual planning
watersheds in sufficient detail to allow areview of the analysis of impacts,” as
required by Rule 1091.6(c). The SYP must “descri[be]” “individual planning
watersheds’* within the ownership, and provide information on timber stands and
unstable areas. (Rule 1091.6(c)(1)(A),(B).) Even more discrete information is
required for those planning watersheds in which harvest shall take place during the
first ten year period. (Rule 1091.6(c)(2)(A)-(C).) Jud as with the need for
cumulative impacts analyses CDF repeatedly requested the planning watershed

information to “insure that an SY P meets the requirements of the Forest Practice

¥The Court of Appeal also erred by relying upon the EIR’s cumulative
impacts assessment to excuse noncompliance with the FPRs. (Slip Op. at
26.) However, the EIR in this case expresdy limited itself to “ongoing and
projected activitiesor land uses” and never identified past projects for
evaluation in conjunction with proposed intensivelogging and other
activities.

*The term “planning w atershed” is specifically defined. (Rule 895.1.)

14



Act and applicable gatutes prior to approval.” (12 RA 49[CDF120066].) The
“SYP” did not include thisinformation.

The Court of Appeal ignored these requirements. First, it incorrectly
reasoned that a landowner submitting a“SY P” may provide an alternaive
assessment area other than actual planning w atersheds, relying upon language in
the definition for “planning watershed,” which allows “plan” submitters to propose
and use different definitionsof a planning watershed. (Slip Op. at 23; see Rule
895.1.) However, that alternative only applies to THPs, nonindustrial timber
management plans, and program timber harvest plans, not to SY Ps. (See Rule
895.1 [“Plan means [THP], [NTMP], [PTHP]."].)

Second, the Court of Appeal reasoned it was proper to defer both the
cumulative impact analyses and planning watershed information to individual
THPs, citing to Rule 1091.1(b). (Slip Op. at 26.) However, Rule 1091.1(b) only
applies to information which may not be feasible to produce.

Neither CDF nor PL ever claimed it was not feasible to provide the
information. In fact, CDF clearly believed it was feasible for PL to provide this
information, as it repeatedly requested it. The FPRs have required detailed
cumulative impacts assessments for individual THP for years, which are to include
watershed and biological resource information as well as information about past,

present and future projects within “planning watersheds.” (Rules 898, 912.9 &
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Technical Rule Addendum No. 2, 1034(w).) PL had the information, as it
described its comprehensive resource inventory data bases for its land as “the
foundation of the planning process,” which provide “spatial and descriptive
characteristics of PL’ sdiverse biophysicd environments and information.” (5 RA
40[CDF111821].) Providing thisinformation was not infeasible as the court
reasoned.

The Court of Appeal repeatedly indicated that any deficienciesinthe SYP
could be cured by subsequent THPs or at the 10-year review of the SYP. (Slip Op.
at 13-15, 21, 23-27.) Thisisnot how the process is intended to work and subverts
the very purpose of a SYP. It was error for CDF to have approved PL's “SYP.”
By deferring analysis of cumulative impacts and the level of harvest at the
planning watershed level to individual THPs, CDF accepted a piecemeal approach,
the very antithesis of a SYP.

In the absence of required information, as well as a cognizable plan, there
can be no long term planning and sustaned yield in compliance with the FPA.
With no plan or required information to evaluate the watershed impact from a
guaranteed level of harvest, the landowner obtains the benefit of alevel of harvest
without CDF knowing the potentid significant cumulative impacts arising from
that level of harvest across the landscape.

If the court’s opinion is allowed to stand, it will encourage private

16



landowners to ignore the regulatory requirements for SY Ps, and theref ore
undermine the legislative intent to provide for maximum sustained production and
protection of resources. Asthe SYP isto be the long term planning document
intended to demonstrate compliance with the goals of the FPA, it is essential that
it actually exist as areviewable and rdiable document and contain the required
information and analysis.

B. In the Issuance of an ITP, DFG May Not Prospectively Surrender Its
Duty to Require Mitigation for Future Events and Activities.

The court’ s opinion presents important questions of law regarding the
California Endangered Spedies Act, deserving this Court’s review. Inissuing the
incidental take permit DFG provided PL with a so-called “no surprises” provison,
which assures PL that no future requirements will be imposed to mitigate its
incidental take, regardless of the circumstances. Thisis contrary to CESA and
sound statutory construction. It raises a serious question of law because, if left
intact, it will undermine fundamental legidative intent to require full mitigation for
incidental take of listed species (Fish & G Code §2081(b)) and violate public trust
principles. Nevertheless, the Court of Appeal incorrectly found there was no error.

1. CESA does not authorize DFG to substitute full mitigation with “no
surprises” for future events and activities. The so-called “no surprises” provision,
that there will be no different or additional mitigation recommended by DFG or

required from an ITP applicant, even if new species are listed or currently listed
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species become more vulnerable, is not expressly or impliedly permitted by CESA.
(Fish & G Code § 2050-2115.5; Rule 783.4.) Yet here, the court reasoned tha
such “no surprises” assurances ae “within the pale” of CESA. (Slip. Op.44.) To
reach this conclusion the Court of Appeal looked not to CESA, but to a federd
rule, 50 C.F.R. § 17.22,° and to a different statutory scheme for the Natural
Community Conservation Planning, Fish and Game Code § 2800 et seq., which
has no relation to CESA and w as enacted after the approvals at issue here. (Slip
Op. at 43-44.)

Two principles of statutory interpretation apply. Thefirst isthe familiar
maxim expressio unius est exlusio alterius, which counsels that where the
legislature has provided particular provisions, the court should not infer or import
additional provisions. (Mutual Life Insurance Company of New York v. City of Los
Angeles (1990) 50 Cal. 3d 402, 410 [“where exceptions to a general rule are
specified by statute, other exceptions are not to be implied or presumed”]; People
v. Johnson (1988) 47 Cal 3d 576, 592 [“under the doctrine of expressio unius est
exclusio alterius, we must infer that the listing of terms and conditionsis
complete’].) The second is that the statute should not be read in isolation. If the

legislature has shown, through analogous statutes that where itintends to include a

*The federal ruleis currently under review by the federal District Court in
the District of Columbia, Spirit of the Sage Council v. Norton, Civ. No 98-
1873 (D.D.C.) (EGS).
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provision it does so expressly, the court should be reluctant to infer or import such
aprovision where the statute is silent on the issue. (Dyna-Med, Inc. v. Fair
Employment & Housing Com.(1987) 43 Cal. 3d 1379, 1395.)

CESA prohibits the “take’ (i.e. killing) of designated species except in
limited circumstances, including where an incidental take permit isissued. (Fish
& G. Code 88 86, 2080, 2081.) An ITP must meet statutory criteria, one of which
is that the “impacts of the taking must be minimized and fully mitigated.” (Fish &
G. Code §2081.) CESA must be interpreted by “review of the. . . ostensible
objects to be achieved, the evils to be remedied, the legislative history, public
policy, contemporaneous administrative construction, and the statutory scheme of
which the statute is a part." (Natural Resources Defense Council v. California
Fish and Game Commission (1994) 28 Cal .App.4th 1104, 1111, citing Department
of Fish & Game v. Anderson-Cottonwood Irrigation Dist. (1992) 8 Cal.App.4th
1554.)

The court’ s decison imports ingpplicable provisions of law, and under
established principles of statutory construction, reached a conclusion that is flatly
wrong. CESA provisions do not authorize “no surprises” assurances. Had the
L egislature intended to dlow such provisions, as it hasdone under the NCCP law,
it would have done so. It hasnot. DFG exceeded its statutory authority in giving

such assurances, and the Court of Appeal engaged in unfettered judicial activism
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to uphold this usurpation of power by DFG.

Compounding this mischief, the court’ s holding interpreted the “no
surprises’ elements to be beyond review. It doesthisintwo ways. First, it
wrongly concluded the “no surprises” for foreseeable circumstances is aquestion
of substantial evidence, foreclosed by the trial court’s decision. (Slip Op. at 44.)
However, the fundamental issue is not whether DFG’s “no surprises’ are
supported by evidence, but whether DFG has the legal authority to grant such
assurances in any event. Asto foreseeable circumstances, the question is whether
DFG has statutory authority to excuse PL from implementing any conservation or
mitigation measures beyond those PL determinesto be practicable. Thistooisa
guestion of law that needs no examination of the underlying administrative record.

Second, even though unforeseen changed circumstances are embraced by
DFG’s“no surprises” provision, the court’s opinion conduded that such
circumstances are not subject to the requirement for full mitigation as they are “not
impacts from purposeful activities.” (Slip Op. at 44.) Thistoo is not authorized by
CESA and applicable case law. By its very existence, this “no surprises’ provision
recogni zes that circumstances in the future may require additional protective
measures. However, DFG has agreed to never require additional or different
mitigation or conservation measures despite unforeseen, changed circumstances,

unless it has PL’s consent to such measures. (23 AJA 75A-2[DFG103540].) The
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court of appeal ignored that the “take” prohibition applies to more than just
“purposeful activities.” (Slip Op. at 44.) “Take” encompasses any activity,
whether intended or not. (Anderson-Cottonwood Irrigation Dist., supra, 8
Cal.App.4th at 1562-1564 [“take” encompasses killing of listed species from
unintended consequences of irrigation activity].)

2. The public trust doctrine also prohibits DFG from prospectively
abrogating its duty to protect species. With the issuance of the ITP, D FG expressly
barred the State from ever requiring, or even recommending, that PL provideany
different, new or additiond conservation or mitigation measures. (23 AJA 75A-
1[DFG103540].) Thisprohibition applied to every aspect of DFG’ s authority,
including CESA, CEQA, the Porter-Cologne Act, the FPA, the Timberland
Productivity Act of 1982, Fish & Game Code 88 1802, and 3511 [Fully Protected
Species A ct], Fish and Game Code 8§ 1603 [streambed alterations], and even if, in
the future, additional conservation measureswould be necessary to respond to a
substantial decline of species. Even in the face of foreseeable changed
circumstances, DFG agreed to never require any conservation or mitigation
measures beyond what PL, at itsdiscretion, considered “ practicable.” In other
circumstances, such as landslides altering more than 80 percent of a waterway or
fires greater than 5,000 acres, which DFG defined as “ unforeseeable changed

circumstances,” DFG expressly prohibited itself from requiring additional
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measures without PL’s consent, even if the change occurred as aresult of PL’s
own activities. DFG also abandoned its obligation to protect the Northern spotted
owl by delegating to PL monitoring and protection of the owl and its nest trees.
These prohibitions and restrictions violate the public trust obligation which carries
with it “the implied power to do everything necessary” to protect, restore and
enhance species. (People v. California Fish Co. (1913) 166 Cal. 576, 597.)

The public trust doctrine includes the duty to protect fish and wildlife.
(Betchartv. Calif. Dept. of Fish and Game (1984) 158 Cal.App.3d 1104, 1106
[“Californiawildlife is publicly owned and isnot held by owners of private land
where wildlifeis present”].) Asthis Court haswisely reasoned, key to the public
trust doctrine is the duty to exercise continued supervision over the public trust,
and to not place the public trust beyond the direction and control of the State.
(National Audubon Society, supra, 33 Cal.3d at 434-438.) “The state has an
affirmative duty to take the public trug into account in planning and allocation of
[public trust resources].” (Id., at 446.) While the public trust may be embodied in
statutory schemes, provisions governing such regulatory schemes “do not render
the judicidly fashioned public trug doctrine superfluous . .. the noncodified
public trust doctrine remains important .. . to confirm the state’ ssovereign
supervision ...” (ld., at 447, fn. 27; see California Troutv. State Water

Resources Control Board (1989) 207 Cal.App.3d 585, 629-633.)
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Without considering the underlying facts, the Court of Appeal wrongly
interpreted these historic obligations by reasoning that the public trust doctrine
offers no independent basis to challenge DFG’ s issuance of the ITP. (Slip Op. at
53.) AsNational Audubon and California Trout teaches, however, permits or
licenses remain subject to the public trust. (National Audubon Society, supra, 33
Cal.3d at 439, fn. 21 [no “power to grant rights free of the trust.”].)

Review is necessary to maintain the well-established public trust principles
articulated by this Court, which govern DFG’s obligations in numerous ways. If
allowed to stand, this opinion will undermine agencies statutory and common law
authority to ensure protection of the public trust.

C. Findings Must Do More Than Recite Statutory Language, and Must be
Provided as Required by Governing Statutory Schemes.

The Court of Appeal ignored well-established case law in upholding the
findings made by the DFG. While findings need not be stated with the formality
of judicial proceedings, they must contain more than “the language of the
applicable legislation.” (Topanga | , supra, 11 Cal.3d at 517,fn. 16.) To be
legally sound, findings must be “sufficient both to enable the parties to determine
whether and on what basis they should seek review and, in the event of review, to
apprise the reviewing court of the basis for the [agency’s] action.” (Id., at 514.)

“I T]he agency which renders the challenged decision must set forth findings

to bridge the analytic gap between the raw evidence and the ultimate
decision or order . . . By focusing [ ] upon the relationships between
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evidence and between findings and ultimate action, the Legislature sought

to direct the reviewing court’s attention to the analytic route the

administrative agency traveled from evidence to action.”
(Id., at 515.) The function of findings*“isto facilitate orderly analysis and
minimize the likelihood the agency will randomly leap from evidence to
conclusions.” (Id. at 516.)

Appellate courtshave followed this gandard. In American Funeral
Concepts-America Cremation Society v. Board of Funeral Home Directors and
Embalmers (1982) 136 Cal.App.3d 303, 309, the Third District held that
“administrative findings set forth solely in the language of the applicable
legislation are insufficient. To pass muster findings must reveal the line(s) of
factual and legal conclusions upon which the board relies.” (Citations omitted.) In
a case involving reimbursement for medical charges, the Second Didrict found
denials “set forth in terse statements’ failed to meet the Topanga | test requiring an
agency to “contain requisite ‘ findings to bridge the analytic gap between the raw
evidence' presented at the adminidrative level.” (Glendale Memorial Hospital &
Health Center v. State Dept. of Mental Health (2001) 91 Cal.App.4th 129, 139-140
[“we think that the law required us to be better informed of the bases of the many
administrative decisions under review in order to determine whether they were

supported by subgantial evidence. Our ‘grop[ing] through the record’ is not

suitable” (Id. at 141.)].)
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In a CEQA case, the First District found written findings “insufficient as a
matter of law because they are merely a recitation of statutory language.” (City of
Carmel-by-the-Sea v. Monterey County Board of Supervisors (1977) 71
Cal.App.3d 84, 92.)

The Court of Appeal rejected these well-established standards in at |east
two ways. For DFG’s CESA findings, it improperly characterized petitioners’
argument as a challenge to the sufficiency of findings. Secondly, it incorrectly
excused the duty to make findings as required by CEQA..

1. Here, DFG s “CESA findings’ for the incidental take permit only
recite statutory language, without any supporting rationale linking the evidence to
the ultimate conclusion. DFG provided no mode of analysis showing how it
reached its conclusion. The findingscite generally to the entire administrative
record, some 80,000 pages, with no specific reference or designation that would
enable the parties or the court to identify the rationale or support for the findings.
(21 AJA 70[DFG103380,387].) This Court has expressly rejected “setting f orth
findings solely in the language of the applicable legislation” as this does not
suffici ently expose the agency’s mode of analysis. (Topanga I, 11 Cal.3d at p. 517,
fn. 16.)

The Court of Appeal first reasoned that a chdlenge to findings can only be

a substantial evidence challenge, not afailure to proceed according to the law.
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(Slip Op. at 42.) This holding directly conflicts with this Court’s rule that “at a
minimum” areviewing court must determine whether an administrative agency’s
findings support the agency's decision. (Id. at 514-515; Santa Monica Beach v.
Superior Court of Los Angeles County (1999) 19 Cal.4th 952, 966.) A challenge
based on afailure to cite any specific evidence or analytical path is not the same as
a challenge to the sufficiency of the evidence. Failure to state more than the
statutory language is a failure to proceed in the required manner because a court
cannot tell what evidence the agency is relying on to support the decision.

The court then accepted a mere conclusory mention of the unwieldy
administrative record as satisfying the Topanga | test, stating that “the phrasing of
the findings in statutory language does not render the findings inadequate,” and
“the route to the administrative decision is sufficiently disclosed w hen reference to
the administrative record informs the parties and the reviewing courts of the theory
upon w hich the agency arrived at its ultimate decision and the agency in truth
found those facts that are legally essential.” (Slip Op. at 42.) In effect, the Court
of Appeal simply says there must be sufficient evidence somewhere in the 80,000
pages of record. Thisreasoning turns Topanga | on its head, allowing a
conclusory reference to a huge body of evidence, with no specific citation, to
replace the imperative to articulate“ properly constituted findings,” providing

reasoned basis for a decision, which can be scrutinized without having to “grope
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through the record.” (Topanga I, at 516-517.)

The court also relied upon two inapposite cases. InTopanga Association
for A Scenic Community v. County of Los Angeles (“Topanga 11”) (1989) 214
Cal.App.3d 1348, the agency adopted a finding with examination of rationale and
facts; it did not rely solely upon statutory language as here. (Id. at 1356 [“The
design of the subdivision and the proposed improvements will not cause
environmental damage or substantial and avoidable injury to fish or wildlife or
their habitat, since the project is not located in a Significant Ecological Area and
the initial study for the project shows that the proposed devd opment will not have
a significant effect on the environment.”].) In Sierra Club v. California Coastal
Commission (1993) 19 Cal.App.4th 547, the challenged finding provided a several
sentence explanation of one mitigation measure and referenced specific EIR
findings. (Id. at 553-554.) In contrast, here DFG’s CESA findings simply identify
the existence of the administrative record, with no statement to bridge the analytic
gap between that raw evidence and DFG’s ultimate conclusion. (Topanga | at 515;.
Mountain Defense League v. Board of Supervisors (1977) 65 Cal.App.3d 723,
731-732 [even if the “raw evidence supports the decision of the Board, thereis
nothing to bridge the gap betw een the evidence and the Board’ s resolution.”].)

The danger of insufficient findings is demonstrated here, where the court

implied the basis for DFG’s ‘full mitigation’ finding and incorrectly relied upon
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the ITP approval asthe basis for DFG’ s ultimate decision.

2. The court’ s opinion also createsa dangerous precedent by excusing
the absence of required CEQA findings. Under CEQA, an agency must not
approve a project for which an EIR identifies significant effects on the
environment unlessthe agency makes findings with respect to each significant
effect, including that “ changes or alterations have been required in, or incorporaed
into, the project which mitigate or avoid the sgnificant effects on the
environment.” (8 21081(a)(1); see Citizens for Quality G rowth v. Mount Shasta
(1988) 198 Cal.App.3d 436, 441.) The findings must be made for each identified
impact. (Guidelines 815091.) TheTopanga | rationale applies: “[o]nly by
making this disclosure can others, be they courts or constituents, intelligently
analyze thelogic of the [agency’s] decision.” (Citizens for Quality Growth, 198

Cal.App.3d at 441.)

The Court of Appeal rejected the trial court determination that the agencies
failed to make required findings. (Slip Op. at 81-82.) The court ignored the EIR
conclusion that “the wildlife agencies have determined that additional measures
are appropriate to fully mitigate the impacts of take and to further reduce potential
adverse effects” on the northern spotted owl, the red tree vole and the pacific
fisher. (7 AJA 53D[DFG110210,222,223].) Theidentified short and long term

environmental effects could be reduced to alevel of insignificance only upon
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application of mitigation. Accordingly, CEQA findings were required by section

21081 (a)(1).

D. To Properly Authorize a Streambed Alteration Agreement, the
Department of Fish and Game Must Require The Applicant to Provide
Notice of Activities and To Then Identify and Define Protection for
Affected Resources.

It isunlawful for any person to substantially divert or obstruct the natural
flow of any river, stream, or lake in California, or substantially change the bed,
channd or bank of any such waterway, without complying with Fish & Game
Code section 1603.° Thisrequires* first notif ying the department of that activity . .
[and] [t]he department, notify[ing] the person of the existence of that fish or
wildlife resource together with a description of the fish or wildlife, and [ ]
submi[ssion] to the person its proposals as to measures necessary to protect fish

and wildlife. (Former Fish & G Code 81603(a).)

The statutory scheme governing streambed alterations codifies the public
interest in protection of fish and wildlife resources. (See People v. Weaver (1983)
147 Cal .App.3d Supp. 23, 32 fn. 4 [“t] his statute was enacted for the benefit of the
public...”].) Fish and Game Code section 1600 “expressly indicates that the

Legislature’s intent in enacting section 1603 was to provide for the protection and

® In 2003, the statute was replaced by sections 1600 to 1616. Stats 2003, ch.
736. However, the former version at issue here remains applicable to all
agreements entered into before 2004. (Fish & Game Code § 1616.)
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conservation of the fish and wildlife resources, agoal that the Legislature dedared
to be ‘ of [the] utmost public interest.”” (People v. Ramsey, supra, 79 Cal.A pp.4th
at 636.) “Therequirement . .. [to] notify DFG of . .. intent to substantially alter
or divert . . .furthers the state’ s substantial interest in the protection of the state’s

fish and wildlife.” (People v. Murrison, supra, 101 Cal.App.4th at 361.)

1. The Court of Appeal wrongly departed from this express legislative

purposein at least two ways. First, the court excused PL’s failure to meet the
terms of the statute requiring notice of diversion activities, on the grounds that the
approved 1603 requires notification at a later point intime. (Slip Op. at 56.) This
puts the cart before the horse. Even DFG conceded just days before final approval
that PL had “not yet applied” for a 1603 permit. (15 RA 52[D FG104850].)
Second, the court dso wrongly excused DFG’ s obligation to identify and describe
fish and wildlife resources which may be affected by “such activity,” holding that
DFG’sfailure to provide the specific, detailed description of affected fish and
wildlife resources are “completely harmless” and “nonsensical.” (Slip Op. at 57.)
The Court of Appeal incorrectly reasoned that “PALCO is already aware of the
affected fish and wildlife” and the “purpose of the statutory requirement is to
enable affected persons to evaluate the Department’s proposals for protective
measures . . .” (ibid.), in direct conflict with the public purpose for protection of

fish and wildlife resources.
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Much of the case law interpreting section 1603 concerns situations where
landowners fail to provide notice, believing such notice was unnecessary and there
would be no harm to the resources. (See e.g., People v. Murrison, supra, 101
Cal.App.4th 349; People v. Ramsey, supra, 79 Cal.App.4th 621; People v. Weaver,
supra, 147 Cal.App.3d.Supp. 23.) Allowing, asthe court did, a landow ner to
defer notice and to decide what resources need protection, if any, is contrary to the
well-established precedent that it is not for the landow ner to decide what is
required; that authority resideswith DFG because it constitutes an exercise of the
state’s police power to protect California’ s wildlife resources. (People v. Murrison,

supra, 101 Cal.App.4th at 360-364.)

2. The court also parts company with well-established standards of
review. In an effortto excuse the duty to make findings for the 1603 permit, the
court incorrectly reasoned that the standard governing review for the 1603 permit
was Code of Civil Procedure section 1085 rather than section 1094.5. The
opinion held that the 1603 permit approvd is not “an adjudicatory decision that

requires a hearing or factual findings.” (Slip Op. at 60.)

Thisis contrary to established precedent and fundamental principles of
administrative review. First, at least one case has reasoned that a challenge to a
1603 permit must be brought pursuant to Code of Civil Procedure section 1094.5.

(Rutherford v. California, supra, 188 Cal.App.3d at 1286 [“the appropriate
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remedy . . . to object to [Fish & Game Code §1603] permit requirementsis a
proceeding in mandamus. (Code Civ. Proc.§ 1094.5)"].) Second, contrary to the
opinion, a 1603 isa permit, and the administrative mandamus standard cannot be
ignored by characterizing the 1603 as a “contract.” (People v. Ramsey, supra, 79
Cal.App.4th at 636 [ characterizing the statute as a “permit.”]; see also, People v.
Weaver, supra, 147 Cal.App.3d.Supp. at 38 [in light of “section 1603 of the Fish
and Game Code, we think that personswho despoil a streambed, without a permit,
could legitimately expect to be hauled into court.” (Emphasis added)].) Third, in
the context of adjudicative decisions, Code of Civil Procedure section 1085
traditional mandamus applies to ministerial actions; approval of a 1603 permitis
not ministerial because DFG exercisesits discretion and judgment in identifying
and requiring protection for fish and wildlife resources. (Fish & G. Code § 1603;
Morris v. Harper (2001) 94 Cal.App.4th 52, 62.) Finally, Code of Civil
Procedure section 1094.5 also applies because it governs CEQA review, which
DFG requires for a 1603 permit. (Friends of the Old Trees v. California Dept. of
Forestry & Fire Protection (1997) 52 Cal.App.4th 1383, 1389-1392; see

www.dfg.ca.gov/1600/qu.html#qga4.)
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E. The California Environmental Quality Act Requires Listing of Past
Projects and Disclosure of Future Activities When That Information is
Readily Available.

Because of the critical nature of incremental degradation, “courts have
been receptive to claims that environmental documents paid insufficient attention
to cumulative impacts.” (Kings County Farm Bureau v. City of Hanford (1990)
221 Cal.App.3d 692, 720-721.) Absent meaningful cumulative impacts analysis
“there would never be any awareness or control over the speed and manner of []
development. Without that control, piecemeal development would inevitably
cause havoc in virtually every aspect of the [] environment.” (San Franciscans
for Reasonable Growth v. City and County of San Francisco (1984) 151
Cal.App.3d 61, 77 (citations omitted.); see also Las Virgenes Homeowners
Federation, Inc. v. County of Los Angeles (1986) 177 Cal.App.3d 300, 306.)
Where an EIR fails to consider the cumulative effects of past logging operations,
an agency prejudicially abuses its discretion by failing to proceed as required by
law. (Environmental Protection Information Center v. Johnson (1985) 170

Cal.App.3d 604, 625.)

1. The Court of Appeal dismissed the required list of past projects as
“unwieldy, impractical and of no reasonable use.” (Slip Op. at 73.) While the
cumulative impacts discussion “should be guided by the standards of practicality

and reasonableness,” it expressly requires*“a list of past projects.” (Guidelines §
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15130(b)(1), emphasis added.) PL has had an obligation to list, and CDF to
review, past projects for every individual THP since 1991. (Rules 898, 912.9.)
Accordingly, it was entirely practical and reasonable to provide the list. Because
the past projects could easily have been ascertained by CDF from its own records,
“there was no practical or reasonable barrier to their disclosure and inclusion in
the analyses. . .[t|he only reason [to] infer for [CDF’ s] failure to consider and
analyze this group of project was that it was more expedient to i gnore them.
However, expediency should play no part in an agency’s eff orts to comply with
CEQA.” (San Franciscans for Reasonable Growth City, supra, 151 Cal.App.3d at
74; see also Friends of the Eel River v. Sonoma County Water Agency (2003) 108
Cal.A pp.4th 859, 868, citing Friends of Mammoth v. Board of Supervisors (1972)

8 Cal.3d 247, 259.)

The court’s decision ignored these rules and published case law. Courts
have held that where an EIR never lists past, present, and future projectsin
conjunction with the cumulative effects of the proposed project, CEQA is
violated. (See e.g., San Joaquin Raptor/Wildlife Rescue Center v. County of
Stanislaus (1994) 27 Cal.App.4th 713, 739-741; San Franciscans for Reasonable
Growth, supra , 151 Cal.App.3d at 73 [“an adequate cumulative analysis requires
alist of projects producing related or cumulative impacts.”]; Kings County Farm

Bureau v. City of Hanford, supra, 221 Cal.App.3d at 729-730.)
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2. These same standards apply to the migaken approach endorsed by
the court in its consideration of the significant effects of to activitieswithin
Marbled Murrelet Conservation Areas (“MM CAs’). The MM CAs are intended to
provide mitigation for the impacts of killing marbled murrelets. The EIR failed to
evaluateimpactsfrom project activities within each of thetwelve MMCA,
including, inter alia, 1) creation and operation of "borrow pits"; 2) mining,
drilling and blasting within the Allen Creek MM CA, 3) creation of new roads
within both the Lower North Fork Elk and the Grizzly Creek MM CAs, 4) hunting
and firearm discharge, and 5) logging. The EIR never evaluated the impacts from

these future activitieswithin the MMCAs.

The court accepted that mere identification of these activities, with no
analysisas to their impact, was sufficient, even though there will be no further
compliance under CEQA. (Slip Op. at 71.) Thisiserror. “In pursuing an
approach that ‘releases a report for public consumption that hedges on important
environmental considerations while deferring a more detailed analysisto [a
report] that isinsulated from public review’ the D epartment pursued a path
condemned as inconsistent with the purpose of CEQA ...” (Friends of the Old
Trees, supra, 52 Cal.App.4th at 1402, citing to Mountain Lion Coalition v.

California Fish & Game Com. (1989) 214 Cal.App.3d 1043, 1052.)

3. The court also mistakenly held that deferring cumulative impact
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analysis to future THPs does not violate CEQA. (Slip Op. & 73.) Here, CDF
considered the cumulative effectsanalysisto be insufficient to meet the needs for
individual THP approval. (11 AJA 55A[DFG108497].) By deferring to
individual future plans, the court allows exactly what other courts have cautioned
against: piecemeal review “at odds with the concept of cumulative effects, which
assesses the cumulative damage as a whole greaer than the sum of its parts.”
(Environmental Protection Information Center v. Johnson, supra, 170 Cal.App.3d

at 625.)

CONCLUSION

Left in place, the court’ s published opinion establishes a wrong and
substantially lower standard for assessing the environmental consequences of
logging old growth forest with impacts to fish and wildlife and water resources.
Under the court’ s standard, fundamental planning “documents’ need not actually
exist or even be physically identifiable; future impacts to endangered species will
no longer need to be mitigated unless the land owner causing the impact consents,
and administrative decisionswill no longer need to be supported by meaningful

findings.

For these reasons and as set forth above, petitioners therefore respectfully
request that review be granted in this case. In the alternative, petitioners request

that the opinion be depublished pursuant to Rule 979 of the Rules of Court.
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